Draft Rules of Procedure of the Unified
Patent Court:

A comparison of the 14™ and 15" drafts, prepared by
IPCopy

www.ipcopy.wordpress.com



| Table of contents |

PREAMBLE ......oeiiii e et e et s e e e e e e e e e eeeenne e s s e e aeaaess 1514
APPLICATION AND INTERPRETATION OF THE RULES OF PRE&DURE............ 1615
Rule 1 -Application of the Rules of ProCedure ........cccccciiiiiiiiiiiiiiiiiiiieeeeeeeeeeiies 1615
Rule 2 - Supplementary protection CertifiCate ... ...ouiiiiriiiiiiiiiiiiiiie e eeeeeeeeeeeeiiens 1615
Rule 3 - Power of staff of the Registry and a sedpstry to perform functions of the

T [5] (PRSP 1615
Rule 4 - Lodging Of dOCUMENLS ........cuuiiiieeeeeeiii e venae e e e e aaaans 1715
Rule 5 Lodglng of an Appllcatlon to opt out annlhdrawal of an op{out....................4;716
Rule 7 Language of wrltten pleadlngs and wrluermlence ........................................ 1817
Rule 8 - Party and party's repreSENIALIVE .ccce.ooeivieeeiiiiiii e 1817
Rule 9 - POWEIS Of the COUIM........eeiiit e e e n e eaas 1918
PART 1 - PROCEDURES BEFORE THE COURT OF FIRST INSIDE .................... 2018
Rule 10 - Stages of the proceedifigter partes proceedings) .........ceeeevveeeeeeeeeeiiinnnnss.. 2018
R U [T e Y= 11 (=] 0 1 1= 1 2018
CHAPTER 1 WRITTEN PROCEDURE ......ccooeiiiiiiieiiiimmmcme e 2120
SECTION 1 - INFRINGEMENT ACTION ......coiiiiiiiceeeeeeieee e eaaees 2120
Rule 12 -Exchange of written pleadings (infringement actian).............cccceeeevvvvnnnn.... 2120
STATEMENT OF CLAIM L.1uuiieeeee ettt s s e e e e e et e ettt e s e e e e e e e e e e e asans e e e e eeeeeeeeesennsnnnas 2220
Rule 13 - Contents of the Statement Of ClaiM ...........oovviiiiii e 2220
Rule1214 - Language of the Statement of claim ..........cccoooooiiiiiiiiiiiie i, 221
Rule 15 - Fee for the infringement action ....cceee..ccoovvviieiiiiiiieeeeeee e ee0000 . 2322
Rule 16 - Examination as to formal requirementthefStatement of claim ................. 2422
Rule 17 - Recording in the register (Court of Hinstance, infringement action) ........ 2423
Rule 18 - Designation of the judge-rapporteUL............uueiiiie i 2524
PROCEDUREWHEN THEDEFENDANT RAISES APRELIMINARY OBJECTION......uvieeeeeeeeeernnnns 2524
Rule 19 - Preliminary ODJECTION............. e ee ettt 2524
Rule 20 - Decision or order on a Preliminary OgaTt............coovvviiiiiiieiiiieeieiiicen 2625
Rule 21 -Appeal against decision or order on a Prelimindmection .......................... 2825
VALUE-BASEDFEE FOR THEINFRINGEMENTACTION .....cevviviiiiieeeeeeeeeeeesianine e e e e e e eeeeeeeeens 2625
Rule 22 - Value-based fee for the infringementoaCh.............ccoovvieeeeiiiiiiee e 2625
STATEMENT OFDEFENCE. ... ..t e iiiieeetiii et e ettt sree e e s e e e e e e e e ee e e e e e e e e e e e eaeasnna s 2725
Rule 23 4 .odging of the Statement of defence...........ooouviiiiiiiiiiiicc e 2725



Rule 24 - Contents of the Statement of defence

25
Rule 25 - Counterclaim for revocation

26
Rule 26 - Fee for the Counterclaim for revocation

27
Rule 27 - Examination as to formal requirementthefStatement of defence

27
Rule 28 - Further schedule

DEFENCE TO THECOUNTERCLAIM FORREVOCATION AND REPLY TO THE STATEMENT OF THE
DEFENCE AND APPLICATION TO AMEND THE PATENT

.............................................................................................................................. 30
27
Rule 29 - Lodging of Defence to the Counterclaimrévocation and Reply to the
Statement of defence
.............................................................................................................................. 30
28
Rule 30 - Application to amend the patent
.............................................................................................................................. 31
28
Rule 31 -Value - based fee for the dispute including ther@englaim for revocation
.............................................................................................................................. 31
29
DEFENCE TO THEAPPLICATION TOAMEND THE PATENT
.............................................................................................................................. 32
29

-5

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 32 - Lodging of the Defence to the Applicatioramend the patent, the Reply to the

Defence and the Rejoinder to the RePIY ... oceeeeeeiiii e 3229
APPLICATION FORALLOCATING A TECHNICALLY QUALIFIED JUDGE TO THEPANEL ............. 3230
Rule 33 - Application by a party for allocatingegtnically qualified judge ................. 3230
Rule 34 - Request by the judge-rapporteur for atiog a technically qualified judge..3330
LAST STEPS IN THEWRITTEN PROCEDURE........ccvvuttiiiieeeeeeeeeeetisiiieaeeeeeeseaeeseseeennnnnnnnneeas 3330
Rule 35 - Closure of the WItteN ProCEAUINE . cmmmmmm.vvvve e eeeenr e 3330
Rule 36 - Further exchanges of written pleadingS cu........ccoieeieiiiiiiiiiiiiiee e, 3330
Rule 37 -Application of Article 33(3) of the Agreement ..c........ccoooovviiiiiiiiiiiineeeee, 3331
COUNTERCLAIM FORREVOCATION REFERRED TO THECENTRAL DIVISION UNDER
ARTICLE 33(3)(D)OF THEAGREEMENT. ....uttuuiiieeeeeteeeittttinsseeeeeeeeeessnnnmnssssnnnnaeseeseeeesssnns 3531
Rule 38 - Written procedure when the central donsileals with a Counterclaim for
FEVOCALIOR s r e e TR TR TR T TR T T R T T T 3der Art
Rule 39 - Language of the proceedings before thgaalivision..............ccccccoeeeevvvnnnn 3531
Rule 40 - Accelerated proceedings before the dathitigion .............ccccooeevviiiieeiievvonn 3532
CASE REFERRED TO THECENTRAL DIVISION UNDERARTICLE 33(3)(C) AND 33(3)(b)OF THE
e e = A €] 2 = = V[ = N RSP 3632
Rule 41 - Written procedure when the central divigileals with the case undetticle
AFHeIe33(3)(c) of the Agreement ............................................................................ 3632
SECTION 2 REVOCATION ACTION. ... s 3732
Rule 43 -Action to be directed against the patent proprietor.........cccceeevevevevvvnnnnnnns 3732
Rule 44 - Exchange of written pleadings (reVOCaHOION) ............uueiiieeeeiieeeeiiiinnnnanes 3732
STATEMENT FORREVOCATION. .11t tttettitttetteeteesetteeeteesneeaesussanessnssassnessnseaesnessneenesnns 3833
Rule 45 - Contents of the Statement for revocation............ccccevvvvieiiiiiiiieciceeeeee e, 3533
5

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and
15" drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 46 - Language of the Statement for revocation

.............................................................................................................................. 38
34

Rule 47 - Fee for the revocation action
.............................................................................................................................. 39
34

Rule 48 - Recording in the register (Court of Hinstance, revocation action)
.............................................................................................................................. 39
34

DEFENCE TOREVOCATION
.............................................................................................................................. 39
34

Rule 49- Lodging of the Defence to revocation
.............................................................................................................................. 39
35

Rule 50 - Contents of the Defence to revocation

35

Rule 51 - Reply to Defence to revocation

35

Rule 52 - Rejoinder to the Reply

35

Rule 53 - Fee for the Counterclaim for infringement

35

DEFENCE TO THEAPPLICATION TOAMEND THE PATENT AND DEFENCE TO THE
COUNTERCLAIM FORINFRINGEMENT

35

Rule 56 - Lodging of the Defence to the Countenclair infringement

36

Rule 57 - Value-based fee for the revocation action

36

Rule 58 - Value-based fee for the dispute (inclgdive Counterclaim for infringement
42) ..36

SECTION 3 - ACTION FOR DECLARATION OF NON-INFRINGEENT

37

Rule 60 - Declaration of non-infringement

37

Rule 61 -Exchange of written pleadings (action for declaratf non-infringement)

37

Rule 62 - Contents of the Statement for a dectawaif non-infringement

37

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 65 - Lodging of the Defence to the Statementaf declaration of non-infringement
44..38 Rule 66 - Contents of the Defence to the Statenfenta declaration of
non-infringemen®5.38 Rule 67 - Reply to Defence to the Statement fdeearation of

non-infringement and

Defence to Counterclaim and Rejoinder to the Reply

38

Rule 68 - Fee for the action for a declarationarf-mfringement

39
-6-

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 69 - Value-based fee for the action for aatation of non-infringement.............. 4639

SECTION 4 - ACTIONS WITHIN ARTICLE 33(5) AND (6) OFHE
AGREEMENT-—47

....39Rule 70 - Revocation actions and subsequent irdnment actions in a local or
regional
division (Article 33(5) of the AQreement) ....cceeeeiieiiiiiiiii e 3D
Rule 71 - Actions for declaration of non-infringamhavithin Article 33(6)of the
Agreement—48

.................................................................................................................................................................. 40
Rule 72 - Declaration of non-infringement and atfior revocation............................. 4840
SECTION 5 - ACTION FOR COMPENSATION FOR LICENCES AME BASIS OF
ARTICLE 8 OF REGULATION (EU) NO 1257 .....cottceeeie e 4911
Rule 80 - Compensation for a licence Of Mgt ..oooovevviiieiiiiii e 441
SECTION 6 - ACTION AGAINST DECISIONS OF THE EUROPEAPATENT
OFFICE

_IN CARRYING OUT THE TASKS REFERRED TO IN ARTICLE OF
REGULATION

(BEU) NO 125772002 .....uuuieieiiiinnnnnnnnnssmmmmmnsssssssssssssnnsssnsnnssnnsnssnssssnnsssnnnnnsssssssssssssssnnes 5041

Rule 85 Stages of the proceedin@sparte proceedings).........ccuuvuriiiieeeeiieeiiineemnneennns 5041

Rule 86- SUSPENSIVE EIfECT........ o iiiieii e s et e e e et e e e e e eanaaas 541
-6-

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and
15" drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 87- Grounds for annulling or altering a decisiontod Office

41
Rule 88 - Application to annul or alter a decisafrthe Office

42
Rule 89 - Examination as to formal requiremeakparte proceedings)

42
Rule 90 -Recording in the registéexparte proceedings)

Rule 95- Lex specialis for the interim procedur@xparte procedure)

44
Rule 96-Lex specialis for the oral procedufexparte procedure)

44
CHAPTER 2 - INTERIM PROCEDURE

45

45

45

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"

drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 106 - Recording of the interim conference

.............................................................................................................................. 57
46
PREPARATION FOR THEORAL HEARING
.............................................................................................................................. 54
46
Rule 108 Summons to the oral hearing
.............................................................................................................................. 54
46
Rule 109 - Simultaneous interpretation during besrings
.............................................................................................................................. 57
46
Rule 110 - Closure of the interim procedure
.............................................................................................................................. 58
47
CHAPTER 3 - ORAL PROCEDURE

......................................................... 5
48
Rule 111 -Role of the presiding judge (Case managm
.............................................................................................................................. 59
48
Rule 112 - Conduct of the oral hearing
.............................................................................................................................. 59
48
Rule 113--Duration of the oral hearing
.............................................................................................................................. 59
48
Rule 114 - Adjournment where the Court consideas filrther evidence is required
.............................................................................................................................. £qa
49
Rule 115 - The oral hearing
.............................................................................................................................. £qa
49
Rule 116-Absence of a party from the oral hearing
.............................................................................................................................. 60
49
Rule 118 - Decision on the merits
.............................................................................................................................. 8l
49
CHAPTER 4 - PROCEDURE FOR THE DETERMINATION OF DANGES AND
COMPENSATION
.............................................................................................................................. 82
51

/-

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 125 - Separate proceedings for determiningmheunt of damages ordered....... 6251

Rule 126 - Start of proceedings for the determimmatif damages ............ccooevvvieeeennnnd 6251

SECTION 1 - APPLICATION FOR THE DETERMINATION OF DMAGES............. 6351

Rule 131 - Contents of the Application for the dei@ation of damages..................... 6361

Rule 132 - Fee for the Application for the detemtion of damages............ccccoeeeeeeee. 63h2
i 2

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and
15" drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 133 Value-based fee for the determination of damages................................. 8352
Rule 134 - Examination as to formal requirementhefApplication for the
determination

(0] 10 F= g 0 =T [ PSR PPUPPP 6452
Rule 135 - Recording in the register (Applicationthe determination of damages) and

oYY Y07 = 6452
Rule 136 - Stay of the Application for a determimatof damages.............................. 8453
Rule 137 - Reply of the unsuccessful Party ............cooeeeeevviiieiiiiii e 6563

Rule 138 - Contents of the Defence to the apptiodtr the determination of damages
65....53

Rule 139 - Reply to the Defence for the determamatif damages ............cccceeeeeeeennnnn. 68563
Rule 140 - Further procedure (Application for tle¢edmination of damages) ............. 6553
SECTION 2 - REQUEST TO LAY OPEN BOOKS. ..o 6eb4
Rule 141 - Contents of theguesRequesto lay open books..............evviiiiiiceeienn . 6664
Rule 142 - Defence of the unsuccessful party amdiyRe Defence ...........cccccceeeeeeeeeenee. 6eb4
Rule 143 - Decision on the Request to lay open®00K............cooviiiiiiiiiiinei e 6754
CHAPTER 5 - PROCEDURE FOR COST CRDER. . .. . .. oo 64
Rule 150 - Separate proceedings for COSt OFAE N .vvunieiieiieeeeieiiieeeeeee e eeeeenniann 6855
Rule 151 - Start of proceedings for COSt OFder.............uveeeiiiiiiiie e 685
Rule 152 - Compensation for representation cosdecesion on the merits.................. a8h5
Rule 153 - Compensation for costs of eXPernS. . covevieiieieeiiiiiiieeeeeiee e eeeeeeenn.... 8855
Rule 154- Compensation for COStS Of WItNESSES..... e revreeeeeeeeeeieiiiiiiiieeeeeeeeeennnnn 855
Rule 155 Compensation for costs of interpreters and tedos...................cceeeeeee. 6966
Rule 156- FUrther ProCeAUIE ........ccieiiii et e e 6956
Rule 157-Appeal against the Costs deCiSION ........cccccceeeiiiieeiiiice e 6956
PART 2 - EVIDENCE.......ccci ot e e et e e e e e e e e e e eeaeeeeeeeaaaes 7066
Rule 176-Means of evidence and means of obtaining evidence...............ccccccen..... 7066
Rule 171 - Offering Of EVIAENCE .........ccoiiceeeee e e e e e e e e eees 767
Rule 172 Duty tO produCe EVIAENCE ............uuie e eeeeetieeeeeeetie e e e e et e e e esaae s 767
CHAPTER 1 -WITNESSES AND EXPERTS OF THE PARTIES .......coeeeviiieeee 7158
Rule 175 ANTitten WItNESS STAtEMENT .......ceuivve s s s e e et e e e e e e e e e e eeenans 758
Rule 176 - Application for the hearing of a WitN@SPErson..............cveeeeevevviieeeeeesennns: 7158
Rule 177 - Summoning of withesses to the oral hgari...............ccoooeeeiiiiiiiiiiiiiiieeees 758
Rule 178 -Hearing Of WItNESSES ..........cuuuiiiiii et e e e e e e eeattns e e e e e e s e eesveennnnens 7258
RUlE 179 - DULIES Of WITNESSES.........eevtmmm e et et eeetieeeeet e e et e e eai e enennnneeesnneeesnnns 30D
Rule 180 -Reimbursement of expenses of WItN@SSES ....ccoueeiviviiiieriiiiiiieeeeece e 739
Rule 1821 - EXperts Of the PartieS ..........cooouuiiii i ieeeeee e e eennns 7360
A e 4

Rule 185 -Appointment of @ COUIt eXPert .........uuveieermmeiiiieeeeeeeeeeeiiiiiene e eeeeeeeeennnn 2401

-8-

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and
15" drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 186 - Duties of a court expert

62

Rule 187-Expert report

62

Rule 188 - Hearing of a court expert

62

CHAPTER 3 - ORDER TO PRODUCE EVIDENCE AND TO COMMUDATE
INFORMATION

63

ORDER TOPRODUCEEVIDENCE

63

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 190 - Order to produce evidence

63

ORDER TOCOMMUNICATE INFORMATION

63

Rule 191 -Application for order to communicate information

63

CHAPTER 4 - ORDER TO PRESERVE EVIDENGEAISE) AND ORDER FOR
INSPECTION

64

ORDER TOPRESERVEEVIDENCE (Saisi€)
............................................................................................................................................ 48
64

Rule 192 -Application for preserving evidence

64

Rule 193 - Examination as to formal requirememsording in the register, assignment to
panel, designation of judge-rapporteur, single gudg

65

ORDER FORINSPECTION

.............................................................................................................................. 84
68
Rule 199 - Order for inspection
.............................................................................................................................. 84
68
CHAPTER 5 - OTHER EVIDENCE
.............................................................................................................................. 85
69
Rule 200 - Order to freeze assets
.............................................................................................................................. 85
69

| Rule 201 - Experiments ordered by the Court
.............................................................................................................................. 85

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



69
Rule 202 - Letters rogatory

.............................................................................................................................. 86
70

PART 3 - PROVISIONAL MEASURES
.............................................................................................................................. 84
70

Rule 205 - Stages of the proceedings (summary ediugs)
.............................................................................................................................. 87
70

Rule 206 -Application for provisional measures
.............................................................................................................................. 87
70

Rule 207 - Protective letter
.............................................................................................................................. 88

71
Rule 208 - Examination as to formal requirememsording in the register, assignment to
panel, designation of judge-rapporteur, single gudg

.............................................................................................................................. 89
72

Rule 209 - Examination of the Application for prei@inal measures
.............................................................................................................................. o0
73

Rule 210 - Oral hearing
.............................................................................................................................. 91
74

Rule 211 - Decision on the Application for proviga measures
.............................................................................................................................. 92
74

Rule 212 - Decision on provisional measures withaaring the defendant
.............................................................................................................................. 93
75

Rule 213 Revocation of provisional measures
.............................................................................................................................. 93
75

PART 4 - PROCEDURES BEFORE THE COURT OF APPEAL.cse i, 75
Rule 220 - APPealable 0ECISIONS ... ... ies i eeemiesiieniieetieesiseesssessseenasresssenasseeesssessesennss 75
Rule 221 -Application for leave 10 apPeal ........uu.iieuiiiiiiiiiiiiiiiiieieiieiieetieennaeeaneeens 76
Rule 222 - Subject-matter of the proceedings bafwdéCourt of Appeal.........cceevvvnnnnnnen. 76
Rule 223 -Application for SUSPENSIVE EffECT. ...uuur ittt i iieiieeeieenneeeaneens 76
CHAPTER 1 - WRITTEN PROCEDURE ......cccuuiismmmmresssieesssiseesssieesssieensseeesseeeennd O

SECTION 1 - STATEMENT OF APPEAL, STATEMENT OF GROUIS OF APPEAL 78
Rule 224 - Time periods for lodging the Statemé@ppeal and the Statement of grounds

OF A IDBA ittt it ittt ettt ettt et mmeeeseesessteseesesssesesatesstesesinsensieettenteeteettentteateeaces 78
Rule 225 - Contents of the Statement Of APPEAL. ...ttt iieieiiereeireaseenaeennes 78
Rule 226 - Contents of the Statement of groun@®PEal ........cooviiiiieiiiiiiiiiiiiiiierenns 78
Rule 227 - Language of the Statement of appeabatite Statement of grounds of appeal
Rule 228 - Fee for the apPeal ... ...ttt e st s et iaennesenseasenaeensees 79
Rule 229 - Examination as to formal requirementhefStatement of appeal.................... 79
Rule 230 - Recording in the reqgister (Court Of AGIPe. .. ... iuiiiiiiiiiieiieiieeiieieenreaneeens 79

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



| Rule 231 - Designation of the judge-rapPOMEUL. ... ...ccveeeeeeeeeeeeeeeeeeeee e, 79

-9-

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 232 - Translation Of flle .......ouuiiiii e e na e 9979

Rule 233 - Preliminary examination of the Statenoémrounds of appeal ................... 9980

Rule 234 - Challenge to the decision to reject@peal as inadmissible....................... 9980

SECTION 2 - STATEMENT OF RESPONSE ........coooiieieiicceeccceeee e 1081
Rule 235 - Statement Of FESPONSE...........ueieeemeeiiiiiiieeeeeeiee e eeeeeeeenin e OB
Rule 236 - Contents of the Statement Of reSPONSE.........ccovveeiiiiiiiiiiieeiiee e 0@l
Rule 237 - Statement of CrosS-appeal......cccccceeeiviiiiiiiiiiii e ee e e e e 1081
SECTION 3 - REPLY TO A STATEMENT OF CROSS-APPEAL........ccoooeeeiviiiiinnnn, 10182
Rule 238 - Reply to a statement of Cross-appeal............oovvvveiiiiiiiiiiiiiiiiiieeeeenn 10182
CHAPTER 2 - INTERIM PROCEDURE ........ooutiiiieieeeeeeeeiiee e 1083
Rule 239 - Role of the jJudge-rapPOITEUI ... e 10283
CHAPTER 3 - CRAL PROCEDURE. . . . .. .ottt e e e e e e 16234
Rule 240 - Conduct of the oral hearing .....ccoeeec..coeeeiiiiiii e 1084
Rule 241 - Conduct of the oral hearing for an appea costs order ..............cc.......... 1084
CHAPTER 4 - DECISIONS AND EFFECT OF DECISIONS wecevvvveeveeeeeveeeeeennnn. 20285
Rule 242 - Decision of the Court of APPeal .........ccevvuviiiiiiiiiieeeiiei e eeeeeeee s 10285

—

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and
15" drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 243 - Referral back

335
CHAPTER 5 - PROCEDURE FOR APPLICATION FOR REHEARING

486
Rule 245 - Lodging of an Application for rehearing

486
Rule 246 - Contents of the Application for rehegrin

486
Rule 247 -Fundamental procedural defects

586
Rule 248 - Obligation to raise objections

587
Rule 249 - Definition of criminal offence

587
Rule 250 - Fee for the rehearing

887
Rule 251 - Suspensive effect

687
Rule 252 - Examination as to formal requirementhefApplication for rehearing

687
Rule 253 -Assignment ¢fequeshpplicationfor rehearing to a panel

688
Rule 254 - Examination of the Application for rehieg
839
839
839

839

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 263 - Leave to change claim or amend case

.............................................................................................................................. 11
090

Rule 264 -An opportunity to be heard
.............................................................................................................................. A1
090

Rule 265—--Withdrawal
.............................................................................................................................. A1
090

Rule 266 - Preliminary references to the Courtustide of the European Union
.............................................................................................................................. H-
90

CHAPTER 2 - SERVICE
.............................................................................................................................. 11
292

SECTION 1 - SERVICE WITHIN THE CONTRACTING MEMBERTATES OR BY
AGREEMENT
.............................................................................................................................. il
292

Rule 270 - Scope of this Section
.............................................................................................................................. il
292

Rule 271 - Service of the Statement of claim
.............................................................................................................................. 11
392

Rule 272 Notice of service and non-service of the Stateroedfim
.............................................................................................................................. 11
393

SECTION 2 - SERVICE OUTSIDE THE CONTRACTING MEMBERTATES
.............................................................................................................................. i1
494

Rule 273 - Scope of this Section
.............................................................................................................................. i1
494

Rule 274 - Service outside the Contracting MemiateS
.............................................................................................................................. 11
494

SECTION 3 - SERVICE BY AN ALTERNATIVE METHOD
.............................................................................................................................. 1l

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 275 - Service of the Statement of claim byléernative method or at an

_alternative
place

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



SECTION 4 - SERVICE OF ORDERS AND DECISIONS ..ceeiee e 115
Rule 276 - Service of orders and JECISIONS wmmcee.ivviiiriiiiiiiiie e e ean 115
2. Decisions by default pursuant to Rule 355 resufrom failure of the defendant to

lodge a Defence to revocation (Rule 50) or faitorebdge a Defence Statement for a
declaration of non-infringement (Rule 65) withire ttme limit set by these Rules or by

the Court, may be served on the defendant at #ue glf business of a professional
representative or legal practitioner as definedrircle 134 EPC who is recorded as the
appointed representative for the subject Europatenpwith unitary effect, the subject

of the proceedings in the

reqgister for unitary patent protection (requlatigt)) No 1257/2012, Article 2(e)............... 95
Rule 277 - Decisions by default under Part 5, Glralit ...........ooooiiiiiiiiiinne e s 1195
Rule 278 - Service of other pleadings .......ccocceoiiiiii s £206
Rule 279 - Change of electronic address for SeIVICE...........coeeevveiiieieeeiiee e 11606
CHAPTER 3 - RIGHTS AND OBLIGATIONS OF REPRESENTATES ........cccevvne..e. 11797
Rule 285 - POWEIS Of QOIMEY .............. e ceeettiiinseeeeeeeeeeeaiiins e e e e s s eeeesaeeeeesssnnnnns 1197

Rule 286 - Certificate that a representative ibaiged to practice before the Court..1397

—oes Lbgeden cnglece 118

Rule 289 - Privileges, immunities and facilitieS ..............cccooeeeeiiiiiiiieie e, 1198
Rule 290 - Powers of the Court as regards reprabaE ................ccvveeeeeerrnneeesss 11999
Rule 291 - Exclusion from the proCeediNgS ...ceeueeieiviiieeiiiiiiieeeeeie e 1209
Rule 292 - Patent attorneys' right of QUAIENCEmm.vvvvvveiiiiii e, 12M9
Rule 293 - Change of @ repreSentatiVe ......ccee i e 1209

CHAPTER 4 - STAY OF PROCEEDINGS

%24&0 .......................................................................................................................
Rule 295 - Stay of proceedings

}24&0 .......................................................................................................................
Rule 296 - Duration and effects of a stay of prdoess

}24&0 .......................................................................................................................
Rule 297 - Resumption of proceedings

%24&0 .......................................................................................................................
Rule 298 - Accelerated proceedings before the EamoPatent Office

grzﬂ_Ol .......................................................................................................................
CHAPTER 5 - TIME PERIODS

%3@ .......................................................................................................................
Rule 300 - Calculation of periods

;&3&2 .......................................................................................................................
Rule 301 -Automatic extension of periods

4%3&2 .......................................................................................................................
CHAPTER 6 - PARTIES TO PROCEEDINGS

% .......................................................................................................................
SECTION 1 PLURALITY OF PARTIES

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and
15" drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



24103
Rule 302 - Plurality of plaintiffs or patents

124103

Ruln 3023 - Pluralitvof-defendants

AR AV o LS L= L AR B A A A e A R

Rule 304 - Court fees in case of plurality of pati

24103
SECTION 2 - CHANGE IN PARTIES

125103
Rule 305 - Change in parties

125103
Rule 306 - Consequences for the proceedings

125104

SECTION 3 - DEATH, DEMISE OR INSOLVENCY OF A PARTY

126104
Rule 310 - Death or demise of a party

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and
15" drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 311 4nsolvency of a party

............................................................................................................................. 126
104

SECTION 4 - TRANSFER OF PATENT
............................................................................................................................. 127
105

Rule 312 - Transfer of the patent or patent apftinaduring proceedings
............................................................................................................................. 127
105

SECTION 5 - INTERVENTION
............................................................................................................................. 127
105

Rule 313 - Application to intervene
............................................................................................................................. 127
105

Rule 314 - Order on Application to intervene
............................................................................................................................. 128
105

Rule 315 - Statement in intervention
............................................................................................................................. 128
106

Rule 316 - Invitation to intervene
............................................................................................................................. 128

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 317 - No appeal against an order on the Agipdio to intervene

% ......................................................................................................................
SECTION 6 - RE-ESTABLISHMENT OF RIGHTS

}29@ ......................................................................................................................
Rule 320 - Re-establishment of rights

}29@ ......................................................................................................................
CHAPTER 7 - MISCELLANEOUS PROVISIONS ON LANGUAGES

1391_08 ......................................................................................................................
Rule 321 - Application by both parties to use & inguage in which the patent was
granted as language of the proceedings

1391_08 ......................................................................................................................
Rule 322 - Proposal from the judge-rapporteur ®afghe language in which the patent
was granted as language of the proceedings

13;1_08 .......................................................................................................................
Rule 323 - Application by one party to use the &g in which the patent was granted
as

language of the proceedings

13;1_09 ......................................................................................................................
Rule 324 - Consequences where the language ofdbeqalings is changed in the course
of

the proceedings

1341—09 ......................................................................................................................
CHAPTER 8 - CASE MANAGEMENT (Measures of organisatdf procedure)

132L_1O ......................................................................................................................
Rule 331 - Responsibility for case management

13&_10 ......................................................................................................................
Rule 332 - General principles of case management

13&_10 ......................................................................................................................
Rule 333 - Review of case management orders

1%31—10 ......................................................................................................................
Rule 334 - Case management powers

1%@ ......................................................................................................................
Rule 335 Varying or revoking orders

1%@ .......................................................................................................................
Rule 336 -Exercise of managing powers

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and
15" drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



134111

Rule 337 - Orders of the Court's own motion

1341_11 ......................................................................................................................
Rule 340 - Connection — Joinder

1_3@ .......................................................................................................................
CHAPTER 9 - RULES RELATING TO THE ORGANISATION OFHE COURT
1%@ ......................................................................................................................
Rule 341 Precedence

1%51_12 ......................................................................................................................
Rule 342 Dates, times and place of the sittings of the Court

1%5& ......................................................................................................................
Rule 343 - Order in which cases are to be dedit wit

1%5& ......................................................................................................................
Rule 344 - Deliberations

1361_12 ......................................................................................................................
Rule 345 - Composition of panels and assignmecasds

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and
15" drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 346 - Settling difficulties arising as to thgplication of Articles7 of the Statute

............................................................................................................................. 137
113

CHAPTER 10 - DECISIONS AND ORDERS
............................................................................................................................. 138
115

Rule 350 -Decisions
............................................................................................................................. 138
115

Rule 351 - Orders
............................................................................................................................. 138
115

Rule 352 - Binding effect subject to security
............................................................................................................................. 139
116

Rule 353 -Rectification of decCiSionS————rrrrrrrrrrrrrr 139
=10 o] (0 (=] ST PP PP PP PP 116
Rule 354 - Enforcement
............................................................................................................................. 139
116

CHAPTER 11 - DECISION BY DEFAULT
............................................................................................................................. 140
117

Rule 355 - Decision by default (Court of First hrste)
............................................................................................................................. 140
117

Rule 356 -Application to set aside a decision by default
............................................................................................................................. 140
117

Rule 357 - Decision by default (Court of Appeal)
............................................................................................................................. -4
117

CHAPTER 12 - ACTIONS BOUND TO FAIL OR MANIFESTLY INDMISSIBLE
............................................................................................................................. A
118

Rule 360 -No need to adjudicate
............................................................................................................................. 142
118

Rule 361 -Action manifestly bound to fail
............................................................................................................................. A
118

Rule 362 Absolute bar to proceeding with an acCtion .. .ceeee.eevevueeeieiiiiiieeeiiiiiieeeeeeennnn, 118

Rule 363 -Orders dismissing manifestly inadmissible claims

CHAPTER 13 - SETTLEMENT

............................................................................................................................. 143
119

Rule 365 - Confirmation by the Court of a settlemen
............................................................................................................................. 143

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



| 119
PART 6 - FEES AND LEGAL AID

............................................................................................................................. 144
119

COURTFEES
............................................................................................................................. 144
119

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 370 - Court fees

....................................................................................................................................... 144
119

Rule 371 - Time periods for paying court fees
....................................................................................................................................... 145

120

Ty N A | PP PPN 120
Rule 375 - Aim and scope
....................................................................................................................................... 145
120

Rule 376 - Costs eligible for legal aid
....................................................................................................................................... 146
120

Rule 377 - Conditions for granting legal aid
....................................................................................................................................... 146
121

Rule 378 - Application for legal aid
....................................................................................................................................... 147
122

Rule 379 - Examination and decision
....................................................................................................................................... 148
122

Rule 380 - Withdrawal of legal aid
....................................................................................................................................... 149
123

Rule 381 - Appeal
....................................................................................................................................... 149
123

Rule 382 - Recovery

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



PREAMBLE

The Court shall conduct proceedings in accordantiethe Agreement on a Unified Patent
Court ("the Agreement”), the Statute of the UnRadent Court ("the Statute") and these Rules of
Procedure. In the event of a conflict between ttowipions of the Agreement and/or the Statute
on the one hand and of the Rules of Procedureeonttier hand, the provisions of the
Agreement and/or the Statute shall prevail.

The Rules of Procedure shall be applied and irgégdrin accordance with Articles 41(3), 42(1)
and (2) and 52(1) of the Agreement on the basikeprinciples of proportionality, flexibility,
fairness and equity.

Proportionality shall be ensured by giving due adeistion to the nature and complexity of each
case and its importance.

Flexibility shall be ensured by applying all prooeal rules in a flexible and balanced manner
with the required level of discretion for the judge organize the proceedings in the most
efficient and cost effective manner.

Fairness and equity shall be ensured by havingddgahe legitimate interests of all parties.

In accordance with these principles, the Courtl stpgdly and interpret the Rules of Procedure in a
way which will ensure decisions of the highest gyal

In accordance with these principles, proceeding8f bk conducted in a way which will normally
allow the final oral hearing on the issues of imflement and validity at first instance to take
place within one year whilst recognising that coexptases may require more time and
procedural steps and simple cases less time asigplesedural steps. Decisions on costs and/or
damages may take place at the same time or asasqmacticable thereafter. Case management
shall be organised in accordance with these obgtParties shall cooperate with the Court and
set out their full case as early as possible irptbeeedings.

The Court shall endeavour to ensure consistentcabipin and interpretation of these Rules of
Procedure by all first instance divisions and tloai€ of Appeal. Due consideration shall be
given to this objective in any decision concerriggyve to appeal against procedural orders.
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APPLICATION AND INTERPRETATION OF THE RULES OF PROC EDURE

Rule 1 - Application of the Rules of Procedure

1. The Court shall conduct proceedings in accordantietive Agreement on a Unified Patent
Court ("the Agreement"), the Statute of the Unifitmtent Court ("the Statute™) and these
Rules

of Procedure. In the event of a conflict betweenglovisions of the Agreement and/or the
Statute on the one hand and of the Rules of Proeaxuthe other hand, the provisions of the
Agreement and/or the Statute shall prevail.

2. Where these Rules provide for the Court to perfany act other than an act exclusively
reserved for a panel of the Court, the PresidetiteCourt of First Instance or the President of
the Court of Appeal, that act may be performed by

(a) the presiding judge or the judge-rapporteur offtaeel to which the case has been
assigned,

(b) a single legally qualified judge where the caseldesn assigned to a single judge,

(c) the standing judge designated pursuant to Rule 345.

Relation with draft Agreement: Article
8(7) Relation with draft Satute: Article
19

Rule 2 - Supplementary protection certificate

1. Subject to paragraph 2, in these Rules of Procdtierexpression "patent" and "proprietor”
shall whenever appropriate include, respectiveBy@plementary protection certificate as
defined in Article 2(h) of the Agreement and grahite respect of the patent and the proprietor
of

such certificate.

2. References in these Rules of Procedure to the éyegun which the patent was granted shall
mean that language and not the language in whicipplementary certificate in respect of the
patent was granted.

Rule 3 - Power of staff of the Registry and a subegistry to perform functions of the
Registry

Where these Rules refer to the Registry and prdadthe Registry to perform any act that

reference shall include the relevant sub-registd/that act may be performed by a member of
staff of the Registry or relevant sub-registry.

—16-

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and
15" drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 4 - Lodging of documents

Written pleadings and other documents shall bedddg the Registry in electronic form. Parties
shall make use of the official forms available orel

Relation with draft Agreement: Article 44
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Rule 5 - Lodging of an Application to opt out and vithdrawal of an opt--out

1 A-persen-wishingl The proprietor of a European miade an application who wishés

opt outefthat patent or application frothe exclusive competence of the Court in accorélanc
with

_Article 83(3) of the Agreement shallibject to Rule 5.fbdge an Application with the Registry.
Where the patent or application is owned by twmore proprietors, all proprietors shall lodge
the Application. The Application shall be made@spect of each of the contracting member
states in which the European patent is owned byithgrietor or proprietors in question.

2. 2. The *Application to opt out shall contain:

(a) the name of the proprietor or proprietors or agpitcor applicants for theuropearpatent (or
patents)

_or application (or applications) in question arldelevant postal and, where applicable,
electronic addresses; and

(b) details of the patent (or patents) and/or appbeoator applications) concerned including the
number (or numbers), and in the case of patentddbignated Contracting Member States
concerned.

3. FheThe applicant(s) for an opt-out shall pay tlkedifee in accordance with Part 6.
The
Application shall not be entered in the reqistdiluhe fixed fee has been paid.

3.4.Subject to Rule 5.3 tlRegistrar shall as soon as practicable enter gptication to opt out in
the register.

_Subject toparagraph-4Rule 5, 5heeptoutoptoushall be regarded as effective from the date of
entry-

in the

_register.

4.5In the event that an action has been commenceaxbpect of a patent (or patents) and/or an
application (or applications) contained in an Apation to opt out prior to the date of entry of
the Application in the register the Registrar shallify the applicant of such action as soon as
practicable and the Application for opt out sh@libeffective in respect of the patent (or patents)
and/or application (or applications) in question.

5.6A person-who-has-tedgedproprietor or proprietors jpdit@nt (or patents) and/an
Apphicationto application (or applications) the
subject of aropt-out pursuant to this Rule may lodge an
** Application to withdraw the opbut in-
respect of any patent or application. The Applmati
_shall contain the particulars in accordance
with Rule 5.2Fhe-_and shall be accompanied by the fixed feeaordance with Part 6. Subject
to the
receipt of the fixed fee thRegistrar shall as soon as
_practicable enter the Applicatidarwithdrawalto
withdrawin the register and the withdrawal shall be
_regarded as effective from the date of entry
in the register.

6.7The Registrar shall as soon as practicable ndtéyBuropean Patent Office of the entries in
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the register pursuant fmragraph 3Rules 5ahd 56.

8. An Application to opt out may be lodged with ther&pean Patent Office after a date to be
announced by the European Patent Office and b#fereoming into effect of the Agreement.
The Application shall be accompanied by the fixeel provided for in Rule 5.3 and shall
otherwise comply with any instructions for lodgitig Application issued by the European
Patent Office. At the date of entry into force log tAgreement in accordance with Article 59 of
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the Agreement the European Patent Office will timndetails of all such Applications and all
such fees to the Regqistrar and the Applicationi beareated as entered on the reqister and
effective from the said date of entry into forcalof Agreement.

Relation with draft Agreement: Article 83(3) and (4)
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Note to Rule 5

*The Drafting Committee would like to note, in resse to certain written comments received,
that the provisions of Article 83 of the Agreemémtopting out are clear and provide for:

(i) a complete ousting of the juri si diction o&tblPC;

(ii) such ousting is, subject to Rule 5.6, for life of the relevant patent/application and

(iii) covers all designations owned by the prommieh question.

Rule 6 - Service and supply of orders, decisionsritten pleadings and other documents

1. The Registry shall as soon as practicable senagcordance with Part 5, Chapter 2,

(@) orders and decisions of the Court on the parties,

(b) written pleadings of a party on the other party.

Where applicable, the Registry shall inform thetiparof the opportunity to reply or to take any
other appropriate step in the proceedings and yftiare period for so doing.

2. The Registry shall also as soon as practicablelguppghe parties copies of documents
referred to in and lodged with pleadings and wnigidence.

3. Where the postal or electronic address for semiogided by a party pursuant to these Rules
has changed that party shall give notice in writmthe Registry and to every other party as soon
as such change has taken place.

Rule 7 - Language of written pleadings and writterevidence

1. Written pleadings and other documents, includinigten evidence, shall be lodged in-the
language of the proceedings, unless the CourtesetRules otherwise provide.

2. Where these Rules or the Court require a pleadimgh@r document to be translated it shall
not be necessary to provide a formal testamentt #ieetaccuracy of such translation unless the
accuracy is challenged by a party or such testama@mntiered by the Court.

Rule 8 - Party and party's representative

1. A party shall be represented in accordance witickerd8 of the Agreement unless otherwise
provided by these Rules of Procedure [Rules 880538.5].

2. For the purpose of all proceedings in relation patent, where these RulesProcedure
provide that a

party perform any act or that any act be perforoqgah a party that act shall be
_performed by or

upon the representative for the time being of dmyp

Relation with draft Agreement: Article 2448
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Rule 9 - Powers of the Court

1. The Court may, at any stage of the proceedingss ofvn motion or on reasoned request by
a

party, order a party to take any step, answer aegttpn or provide any clarification or
evidence,

within time periods to be specified.

2. The Court may disregard any step, fact, eviden@gument which a party has not
submitted
in due time.

3. Subject to paragraph 4, on a reasoned requespastyg the Court may extend, even
retrospectively, a time period referred to in thBsges or imposed by the Court. Subject
as

aforesaid the Court may also on a reasoned refjyesparty shorten any such time
period.

4. The Court shall not extend or shorten the timegoisrreferred to in Rule 224.4nd
Rule
198.1.
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PART 1 - PROCEDURES BEFORE THE COURT OF FIRST INSTANCE
_Rule 10 - Stages of the proceeding@nter partes proceedings)

Proceedings before the Court of First Instancd sbakist of the following stages:

(a) a written procedure;

(b) an interim procedure, which may include an inteconference with the parties;

(c) an oral procedure which, subject to Rules 116.11d4d shall include an oral hearing of the
parties where necessatry;

(d) a procedure for the award of damages;

(e) procedures for cost orders.

Relation with draft Agreement: Articles 52(1), 68 and 69
_Rule 11--Settlement

1. At any stage of the proceedings, if the Court ihefopinion that the dispute is suitable for a
settlement, it may propose that the parties maketithe facilities of the Patent Mediation and
Arbitration Centre ("the Centre") in order to settlr to explore a settlement of the dispute. In
particular the judge-rapporteur shall at the imbeconference in accordance with Rule 104(d)
explore with the parties the possibility of a ssatient, including through mediation and/or
arbitration, using the facilities of the Centre.

2. Pursuant to Rule 365 the Court shalldsgierdecisiorconfirm the terms of any settlement,
including-

a

_term which obliges the patent owner to limit, sader or agree to the revocation of a patent or
not to assert it against the other party and/odtparties. The parties may agree on costs to be
awarded or may request the Court to decide on to$ts awarded in accordance with Rules 150
to 156mutatis mutandis.

Neo- 18-
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3 3. Save for the purpose of enforcing the termswgfsach settlement agreement by any
person nwpinion expressed, suggestion made, proposabpaafd, concession made or
document

_drawn up for the purposes of settlement may bedealn as evidence by the Court or the parties
_in proceedings before the Court or any other conless such matter was expressed to be made
_on an open basis and freely disclosable to thet@owany other court.

Relation with draft Agreement: Articles 35, 52(2) and 79
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CHAPTER 1 - WRITTEN PROCEDURE
SECTION 1 - INFRINGEMENT ACTION

Rule 12 - Exchange of written pleadings (infringemet action)

1. The written procedure shall consist of

(a) the lodging of a Statement of claim (by the pldipfRule 13]

(b) the lodging of a Statement of defence (by the didat) [Rules 23 and 24] and, optionally
(c) the lodging of a Reply to the Statement of defgbgethe plaintiff) [Rule 29] and

(d) the lodging of a Rejoinder to the Reply (by theetefant) [Rule 29].

2. The Statement of defence may include a Counterdiaimevocation [Rule 25.1].

3. If a Counterclaim for revocation is lodged, theipti#f shall lodge a Defence to the
Counterclaim for revocation [Rule 29], the defertdaay lodge a Reply to the Defence to the
Counterclaim [Rule 51] and the plaintiff may lodg&ejoinder to the Reply to the Defence to
the

Counterclaim [Rule 52]. The Defence to the Coutdégrt may include an Application to
amend

the patent [Rule 30].

4. If an Application to amend the patent is lodged, diefendant shall lodge a Defence to the
Application to amend the patent in the Reply toDeéence to the Counterclaim, the plaintiff
may lodge a Reply to the Defence to the Applicatdoamend and the defendant may lodge a
Rejoinder to such Reply [Rule 32].

5. The judge-rapporteur may allow the exchange ohgrrtvritten pleadings, within time
periods
to be specified [Rule 36].
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STATEMENT OF CLAIM
Rule 13 - Contents of the Statement of claim

1. The plaintiff shall lodge a *Statement of clamith the division chosen by him (Article 33 of
the Agreement) which shall contain

(@) the names of the plaintiff and of th&intiHsplaintiff's representative,

(b) the name of the party against whom the Statemenade (the defendant),

(c) postal and electronic addresses for service opl#uetiff and the names of the persons
authorised to accept service,

(d) postal and, where available, electronic addressesefvice on the defendant and the names
of the persons authorised to accept service,

(e) where the plaintiff is not the proprietor or noétbnly proprietor of the patent (or patents)
concerned, postal and where available, electratdcesgses for service on each proprietor and the
names of the persons authorised to accept seifviaeywn, [Article 47(2) and (4) of the
Agreement]

-20-
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() where the plaintiff is not the proprietor of thetigrat (or patents) concerned, not the only
proprietor,evidence to show
_the plaintiff is entitled to commence proceedinggifle 47(2) and
(3) of the Agreement],
(g)details of the patent (or patents) concerned, dicfyithe number (or numbers),
(h) where applicable, information about any priopending proceedings relating to the patent
(or patents) concerned before the Court includmgaection for revocation or a declaration of
non-infringement pending before the central diisimd the date of any such action, the
European Patent Office or any other court or author
(i) an indication of the division which shall héhe case [Article 33(1) to (6) of the Agreement]
with an explanation of why that division has congmee; where the parties have agreed in
accordance with Article 33(7) of the Agreement, itidication of the division which shall hear
the case shall be accompanied by evidence of fleadint's agreement,
()) where applicable, an indication that the cdsalde heard by a single judge [Article 8(7) of
the Agreement], accompanied by evidence of thendiefiet's agreement,
(k) the nature of the claim, the order or the reynsalight by the plaintiff,
(&) an indication of the facts relied on, in partaul
(i) one or more instances of alleged infringementthreatened infringements specifying
the date and place of each,
(i) the identification of the patent claims alleg® be infringed,
(m) the evidence relied on [Rule 170.1], where lalée, and an indication of any further
evidence which will be offered in support,
(n) the reasons why the facts relied on constihftengements of the patent claims, including
arguments of law and where appropriate an explamati the proposed claim interpretation, (0)
an indication of any order the plaintiff will sedlring the interim procedure [Rule 104(e)] (p)
where the plaintiff assesses that the value oinfnegement action exceeds [EUR***], an
indication of the value,
(q) a list of the documents referred to in the Stant of Claim together with any request that all
or part of any such document need not be translated
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2. The plaintiff shall at the same time supply a copgach of the documents referred to in the
Statement of Claim.

3. The judge-rapporteur shall decide on any requedemarsuant to Rule 13.1 (q) as soon as
practicable.

Rule 14 - Language of the Statement of claim

1—— The Statement of claim shall be drawn up

(@) in one of the languages of the local divisiomegional division
(i) which the plaintiff has chosen in accordancéhwirticle 33 of the Agreement or (ii)
which the parties have agreed to bring the acteforle in accordance with Article 33(7)
of the Agreement, or

(b) in the language in which the patent was granted
(i) where the central division shall hear the das&ccordance with Article 33 of the
Agreement or
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(i) wherea-Reguestan Applicaticdio use the language in which the patent was
granted as language of the proceedings is lodgadaordance with Rules 321 or
323 together with the Statement of claim.

(c)—_in an official language of the European Patentd@ffiesignated as the

language of

_proceedings by a Contracting Member State purdoahitticle 49(2) of the

Agreement.

2.

Where the plaintiff has chosen in accordance witlicke 33(1)(a) the Statement of Claim
may be drawn up in any one of the official langusagkthe local or regional division or any
language designated by the local or regional divigiursuant to Article 49(2) of the

Agreement.

Subject to Rule 14.4 where the plaintiff has chasesccordance with Article 33(1)(b) the
Statement of Claim shall without prejudice to Ridel(b)(ii) be drawn upon in the official
language of the Contracting Member State, or ircHse of a Contracting Member State
having several official regional languages, in dfffecial language of the region, in which
the defendant has its residence, principal pladmisiness or place of business. In the case
of a Contracting Member State or a region of a €&mting Member State having several
official languages, the Statement of Claim shaltilmvn up in the language in which the
defendant usually conducts its business.

4. Where the plaintiff has chosen in accordance witiicke 33(1)(b) and the division in
question

has designated one or more languages pursuantitbeA¥9(2) of the Agreement the
Statement

of Claim may be drawn up in any such designateddage provided however that the
plaintiff

shall lodge a translation of the Statement of Clarine official language of the defendant
in

accordance with Rule 14.3.

2.5The language in which the StatementieiClaimis drawn up shall be the language of
glgceedings, without prejudice to Article 49(3)) ¢4 (5) of the Agreement or Rules 13.3,
gg%’or 323Without prejudice to Rule 16.5 any pleading lodged language other than
Itg_r?quaqe of proceedings shall be returned by tlgsRe.

Relation with draft Agreement: Article 49

_Rule 15 - Fee for the infringement
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action

1. The plaintiff shall pay the fixed fee for the imfgement action in accordance with Part 6.
2. The Statement of claim shall not be deemed to baea lodged until the fixed fee

for the

infringement action has been paid, unless otherprieeided [Rule 371].

Relation with draft Agreement: Articles 36(3), 70 and 71

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and
15" drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 16 - Examination as to formal requirements othe Statement of claim

1. The Registry shall as soon as practicable checkh@hene or more of the patents concerned
_is the subject of an opt-out pursuant to Articl§3df the Agreementi. Inthe event of an
opt-out

1
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1
the Registry shall as soon as practicable infoepthintiff who shall withdraw or amend the
_Statement of claim as appropriate.

2. In the event that the patent(s) concerned areheosibject of an opt-out the Registry shall, as
soon as practicable after the lodging of the Stateraf claim, examine whether the requirements
of Rules 13(a) to (j), 14 and 15.1 have been cadphith.

3. If the plaintiff has not complied with the requirents referred to in paragraph 2, the Registry
shall as soon as practicable invite the plainbiff t

(a) correct the deficiencies within 14 days; and
(b) where applicable, pay the fee for the infringeneation within 14 days.

4. The Registry shall at the same time inform thenpihithat if the plaintiff fails to correct the
deficiencies within the time stated a decision bfadlt may be given, in accordance with
Rule 355.

5. If the plaintiff fails to correct the deficiencies pay the fee the Registry shall inform a judge
of the division who may reject the action as inabitle by a decision by default. He may give
the plaintiff an opportunity to be heard beforehand

6. The plaintiff may make an application to set asigedecision by default in accordance with
Rule 356.

Rule 17 - Recording in the register (Court of Firstinstance, infringement action)

1. If the requirements referred to in Rule 16.2ehbgen complied with, the Registry shall as
soon as practicable,

(a) record the date of receipt of the Statement ohtlkand attribute a case number to the file,
(b) record the file in the register,

(c) inform the plaintiff of the case number of the #ed the date of receipt,

2. The President of the Court of First Instance ohgudge of a division to whom the President
has delegated this task shall assign the caspdoel. Unless otherwise agreed by the panel the
most senior judge shall be the presiding judge.

3. The action shall be regarded as pending befor€dtluet as from the date of receipt attributed
to the Statement of claim.

Relation with draft Agreement: Articles 10
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Rule 18 - Designation of the judge-rapporteur

The presiding judge of the panel to which the ¢esebeen assigned [Rule 17.2] shall designate
one legal judge of the panel as judge-rapporteue. gresiding judge may designate himself as
judge-rapporteur. The Registry shall as soon astipedole notify the plaintiff and defendant of
the identity of the judge-rapporteur.

PROCEDURE WHEN THE DEFENDANT RAISES A PRELIMINARY OBJECTION

_Rule 19 - Preliminary objection

1. Within one month of service of the Statementlaim, the defendant may lodge a Preliminary
objection concerning

(a) the jurisdiction and competence of the Court,

(b) the competence of the division indicated by thengfa[Rule 13.1(i)],

(c) the language of the Statement of claim [Rule 14].

2. A *Preliminary objection shall contain

(a) particulars in accordance with Rule 24.1 (a) t¢ (c)

(b) the decision or order sought by the defendant,

(c) the grounds upon which the Preliminary objectiohased,
(d) where appropriate the facts and evidence relied on.

3. The Preliminary objection shall be drawn up

(@) in the language of the proceedings [Rule 14.2] or

(b) in an official language of the Contracting Memb&at8& where the defendant has his
residence, or principal place of business, or énabsence of residence or principal place of
business, place of business.

4. The Registry shall as soon as practicable invieepthintiff to comment on the Preliminary
objection. Where applicable, the plaintiff may & bwn motion correct any deficiency [Rule
19.1(b) or (c)], within 14 days of service of notiftaan of the Preliminary objection.
Alternatively the plaintiff may submit written conamts within the same period. The judge-
rapporteur shall be informed of any correction maderitten comments submitted by the
plaintiff.

5. The period for lodging the Statement of defencdgR3] shall not be affected by the lodging
of a Preliminary objection, unless the judge-rapgardecides otherwise.

6. The defendant's failure to lodge a Preliminary otopa within the time period referred to in

Rule 19.1 shall be treated as a submission tautisljction and competence of the Court and the
competence of the division chosen by the plaintiff.

* An on-line form will be available to guide parties

-2524-

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 20 - Decision or order on a Preliminary objedbn

1. As soon as practicable after the expiry of thequereferred to in Rule 19.4, the judge-
rapporteur shall decide the Preliminary objectibime judge-rapporteur shall give the parties
an

opportunity to be heard. The decision shall inclund¢ructions to the parties and to the
Registry

concerning the next step in the proceedings.

2. Where the Preliminary objection is to be dealt witlhe main proceedings, the judge-
rapporteur shall inform the parties.

Rule 21 - Appeal against decision or order on a Plieninary objection

=
1 A decisio

of the judge- rapportelﬂr—#—pe#ms&en%wtused—wmhﬂaepmsson ahlmwthe Preliminary
objection may be appealed pursuant to Rule 220. Afaorderof the Court-of- Appeal—The

appealshall-be—dealt—with—an—as—urgent—matterdogerapporteur rejectinthe Coeurt—of
AppealPreliminary objection may only be appealepant to Rule 220.2

2. If an appeal is lodged, proceedings at first instanaybemay bstayed by the
judge-rapporteur or
the Court of Appeal on a reasoned request by &.part

3. Rule 19.5 shall applynutatis mutandis.
V ALUE -BASED FEE FOR THE INFRINGEMENT ACTION

_Rule 22 - Value-based fee for the infringement
action

1. The value of the infringement action shall be dateed by the judge-rapporteur where the
value of the dispute is assessed by one or botlepais exceeding [EUR***] by way of order
during the interim procedure.

2. Where the value of the infringement action exc¢BdHR***], the plaintiff shall pay a
value-
based fee for the infringement action, in accordamith Part 6 [Rules 370.2(b) and 371.4].
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STATEMENT OF DEFENCE

Rule 23 - Lodging of the Statement of defence

The defendant shall lodge a Statement of defenitennthree months of service of the Statement
of claim. The period may be extended by the judggorteur on a reasoned request by the
defendant.

Rule 24 - Contents of the Statement of defence

1—— The * Statement of defence shall contain
@ (a)the names of the defendant and of the defendapt’'esentative,
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(b) postal and electronic addresses for service oddfendant and the names of the
persons

authorised to accept service,

(c)the case number of the file,

(d)an indication whether the defendant has lodgehnfinary objection [Rule 19],
(e)an indication of the facts relied on, including amgallenge to the facts relied on by the
plaintiff,

(f) the evidence relied on [Rule 170.1], where avadahhd an indication of any further
evidence

which will be offered in support,

(g)the reasons why the action shall fail, argumentawfincluding any assertion that the
patent

(or patents) concerned is (are) invalid and anyraent arising from the provisions of Article
28

of the Agreement and where appropriate any chatleéndghestaintiffsplaintiff's proposed
claim

interpretation.

(h) an indication of any order the defendant wakbls in respect of the infringement action
during

the interim procedure [Rule 104(e)].

() a statement whether the defendant disputeplthetitisplaintiff's assessment of the value
of the

infringement action and the grounds for such disput

() a list of the documents referred to in the &tagnt ofbefencedefenctogether with any
request that

all or part of any such document need not be teaed! Rule 13.3 shall appiyutatis
mutandis.

2—— The defendant shall at the same time supply a obpgch of the documents referred
to in the
_Statement of Defence.

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and
15" drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Rule 25 - Counterclaim for revocation

1. If the Statement of defence includes an assettiat the patent (or patents) alleged to be
infringed is (are) invalid the Statement of defesball include a *Counterclaim for revocation of
the patent or patents. The Counterclaim for revooathall contain:

(@)an indication of the extent to which revocatioritod patent or patents is requested,

(b)one or more grounds for revocation, which shafbass possible be supported by arguments
of law, and where appropriate an explanation ofddfendant's proposed claim construction.
(c) an indication of the facts relied on,

(d)the evidence relied on, where available, and aicatidn of any further evidence which will
be offered in support,

(e)an indication of any order the defendant will sdaking the interim procedure [Rule 104(e)].
(f) where the defendant assesses that the value disghete including the Counterclaim exceeds
the value of the infringement action by more thabR***] an indication of the value of the
dispute including the Counterclaim.

(g)a statement of his position, if any, on the optiprasided for in Article 33(3)(a), (b) or (c) of
the Agreemenand Rule 37.3

(h) a list of the documents referred to in the QGerotaim for revocation together with any
request that all or part of any such documents neédle translated. Rule 13.3 shall apply
mutatis mutandis.

2 2. The defendant shall at the same time supply a obpgich of the documents referred to in
the
Counterclaim for revocation.
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3 3. Where the plaintiff is not the proprietor not the only proprietaof the patent (or
patents) concerned the Registry shall

_as soon as practicable serve a copy of the Coulatartor revocation on theslevant
proprietor(s) in

_accordance with Rule 13(&) and shall supply a copy of each document redeiw in
_paragraph ZThe proprietor(s) in question shall become a pgryties) to the revocation
proceedings.

Rule 26 - Fee for the Counterclaim for revocation

The defendant shall pay the fee for the Countercfar revocation in accordance with Part 6.
Rule 15.2 shall applsnutatis mutandis.
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Rule 27 - Examination as to formal requirements othe Statement of defence

1. The Registry shall, as soon as practicable #feetodging of the Statement of defence,

(a) examine whether the requirements of Rule 24.1o(&))thave been complied with

(b) if the Statement of defence includes a Countercfaimevocation, examine whether the
requirements of Rules 25(a) and (b) and the oliligdb pay the fee pursuant to Rule 26 have
been complied with.

2. If the Registry considers that the Statemewledénce or the Counterclaim for revocation
does

not comply with any of the requirements referrethtparagraph 1, it shall as soon as
practicable

invite the defendant to

(a) correct the deficiencies noted, within 14 days,

(b) where applicable, pay the fee for the Counterclfaintevocation, within 14 days.

3. The Registry shall at the same time inform the niddat that if the defendant fails to correct
the deficiencies or pay the fee within the timeestaa decision by default may be given, in
accordance with Rule 355.

4. If the defendant fails to correct the deficienaeso pay the fee for the Counterclaim for
revocation, as appropriate, within 14 days, thei®sgshall inform the judge-rapporteur who
may give a decision by default. He may give theeddéént an opportunity to be heard
beforehand.

5. The defendant may make an application to set éiseddecision by default in accordance
with
Rule 356.

Rule 28 - Further schedule
As soon as practicable after service of the Statewfedefence, the judge-rapporteur shall,

after consulting the parties set a date and timaridnterim conference (where necessary,
Rule 101.1) and set a date, and one alternatig fiatthe oral hearing.

—29-

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and
15" drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and
15" drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



DEFENCSEDEFENCHO THE COUNTERCLAIM FOR REVOCATION AND REPLY TO THE STATEMENT OF
THE DEFENCE AND APPLICATION TO AMEND THE PATENT
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Rule 29 - Lodging of Defence to the Counterclaim faevocation and Reply to
the Statement of defence

t1.(a) Within two months of service of a Statementiefence which includes a Counterclaim
for revocation, the plaintiff shall lodge a Deferioghe Counterclaim for revocation and may
lodge a Reply to the Statement of defence.
(b) Within one month of service of a Statement of deéewhich does not include a
Counterclaim for revocation, the plaintiff may |ladg Reply to the Statement of defence.
(c) Within one month of service of a Reply to the Stagat of defence which does not include
a
Counterclaim for revocation the defendant may lagldejoinder to the Reply to the Statement
of defence.
(d) withinWithin one month of service of the Defence to Counterclaie defendant may
lodge a
Rejeinder_Reply
to the Defence to the Counterclaim together with @afence to an Application to

amend the
claims pursuant to Rule 32, if applicable.
eh (c) Within one month of the service of the Replytie Defence to the counterclaim
the plaintiff may lodge a Rejoinder to the Replgdther with any Reply to the Defence to an
Application toamend the claims pursuant to Rule 32, if applicable

2. The Defence to the Counterclaim for revocatiwallscontain

(@)an indication of the facts relied on, including amallenge to the facts relied on by the
defendant,

(b)the evidence relied on [Rule 170.1], where avadabhd an indication of any further
evidence which will be offered in support,

(c)the reasons why the counterclaim for revocatiofi &g including arguments of law and
any argument as to why any dependent claim of étenp (or patents) is independently valid.,
(d)an indication of any order the plaintiff will segkrespect of the revocation action at
the

interim conference [Rule 104(e)],

(e)theplaintiffsplaintiff's response to the defendant's choice of optiomyif a

provided for in

Article 33(3)(a), (b) or (c) of the Agreement.

(f) theplaintiffsplaintiff’'s response to the defendant's assessment of thee ofaloe disputes
(including

the Counterclaim) pursuant to Rule 2§).

(g)a list of the documents referred to in the Defeiocine Counterclaim together with any
request that all or part of any such document stmlbe translated. Rule 13.3 shall apply
mutatis

mutandis.

3. The plaintiff shall at the same time supply a copgach of the documents referred to in the
Defence to the Counterclaim.

4. The Rejoinder to the Reply to the Statement ofriedeshall be limited to a response to the
matters raised in the Reply to the Statement cfrobf
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Rule 30 - Application to amend the patent

1—— The Defence to the Counterclaim for revocation malude an *Application by the
proprietor

_of the patent to amend the patent which shall ¢gonta

(a)the proposed amendments of the claims of the paterterned and/or specification,
_including where appropriate one or more alternasigts of claims (auxiliary requests), in

the

1

N

(@]
1
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@ language in which the patent was granted; wher&atigriage of the proceedings [Rule
14.2]is

_not the language in which the patent was grantedpkaintiff shall lodge a translation of the
_proposed amendments in the language of the prougedind where the patent is a
European

_patent with unitary effect in the language of tleéetidant's domicile if so requested by the
_defendant

(b) an explanation as to why the amendments satisfgetipgrement of Articles 84 and 123(2)
and (3) EPC and why the proposed amended claimsahde

(c) an indication whether the proposals are conditionalnconditional; the proposed
amendments, if conditional, must be reasonableimbrer in the circumstances of the case.

2—— Any subsequent request to amend the patent may lomhadmitted into the
proceedings with
_the permission of the Court.

Rule 31 -Value - based fee for the dispute including the Cauerclaim for revocation®

1. The value of the dispute (including the Counterol&r revocation) shall be determined by
the judge-rapporteur (where the said value is assdsy one or both parties to exceed the
value

of the infringement action by more than [EUR***] byay of an order at the interim
conference.

2. Where the value of the dispute including the Cawteen for revocation exceeds the value
of

the infringement action as agreed or ordered byuthige-rapporteur, the defendant shall pay
a

value-based fee for the excess in accordance with6HRules 370.2(b) and 371.4].
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DEFENCETO THE APPLICATIONTO AMEND THE PATENT

Rule 32 - Lodging of the Defence to the Applicatioto amend the patent, the Reply to the
Defence and the Rejoinder to the Reply

1. Within one month of service of an Applicationaimend the claims, the defendant shall lodge a
*Defence to the Application to amend the claimgisgtout whether he opposes the Application
to amend the claims and, if so, why

(@) the proposed amendments are not allowable and

(b) the patent cannot be maintained as requested.

2. Where appropriate in view of the proposed amendsyéme Defence to the Application to
amend the claims may contain submissions in aconosd@ith Rule 45(d) to (h) and alternative
non-infringement submissions.

3. The plaintiff may lodge a Reply to the Defencelte Application to amend the claims within
one month and the defendant may within one mordgda Rejoinder to the Reply. The
Rejoinder shall be limited to the matters raisetheaReply.

! Views received during the technical consultationndnether a defendant in an infringement actionukhpay a
value-based fee for a counterclaim in addition fixed fee are mixed.
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APPLICATION FOR ALLOCATING A TECHNICALLY QUALIFIED JUDGETO THE PANEL

_Rule 33 - Application by a party for allocating a echnically qualified
judge’judge

1. Any party to the proceedings may lodge an * Appiarafor allocating a technically
qualified
judge to the panel which shall contain an indicgaté the relevant field of technology.

2. The Application shall be lodged as early as possibthe written procedure. An
Application

lodged after the closure of the written procedirel¢ 35] shall only be granted if justified in
view of changed circumstances, such as new sulimsgresented by the other party and
allowed by the Court.

3. If the requirements of paragraphs 1 and 2 have beplied with, the President of the
Court
of First Instance shall allocate a technically die judge to the panel, after consulting the

e
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| judge-rapporteur.

Rule 34 - Request by the judge-rapporteur for alloating a technically qualified judge

1. The judge-rapporteur may at any time during thetemiprocedure, after consulting the
presiding judge and the parties, request the Rmesaf the Court of First Instance to allocate a
technically qualified judge to the panel.

2. Where a technically qualified judge is allocatedh® panel, the judge-rapporteur may at any
time consult the technically qualified judge.

LAST STEPS IN THE WRITTEN PROCEDURE
_Rule 35 - Closure of the written procedure

Following the exchange of written pleadings in adamce with Rule 12.1 and, where applicable,
in accordance with Rule 12.2 to .4, the judge-rajguo shall

(@) inform the parties of the date on which he intetodslose the written procedure, without
prejudice to Rule 36,

(b) where an interim conference is necessary (Rules@8.01.1), confirm the date and the time
set for the interim conference [Rule 28] or infaitme parties that an interim conference will not
be held.

Rule 36 - Further exchanges of written pleadings

Without prejudice to the powers of the judge-rapgar pursuant to Rule 110.1, on a reasoned
request by a party lodged before the date on wihiejudge-rapporteur intends to close the
written procedure [Rule 35(a)], the judge-rapparteay allow the exchange of further written
pleadings, within a period to be specified. Whéeéxchange of further written pleadings is
allowed, the written procedure shall be deemededagon expiry of the specified period.
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Rule 37 - Application of Article 33(3) of the Agreenent

1. 1. Assoon as practicable after the closure of themriprocedure the panel shall decide
by way

of order how to proceeavith respect to the application of Article 33(3)tbe Agreement.
The

parties shall be given an opportunity to be heRud 264].

2. The Panel may by order take an earlier deci§iappropriate having considered the

parties'
pleadings and having given the parties an oppdstdaibe heard [Rule 264].

2.3Where the panel decides to proceed in accordartbeAnticle 33(3)(a) of the Agreement,

the
judge-rapporteur shall request the President o€Cihiért of First Instance to allocate to the

panel
a technically qualified judge if not already allte@ pursuant to Rules 33 and 34.

3.4Where the panel decides to proceed in accordartbeArticle 33(3)(b) of the Agreement,
the

panel may stay the infringement proceedings penaifigal decision in the revocation
procedure

and shall stay the infringement proceedings whwgeetis a high likelihood that the relevant
claims of the patent (or patents) will be held ¢éoitvalid on any ground by the final decision
in

the revocation procedure.
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COUNTERCLAIM FOR REVOCATION REFERRED TO THE CENTRAL DIVISION UNDER
ARTICLE 33(3)(b)OF THE AGREEMENT

Rule 38 - Written procedure when the central divison deals with a Counterclaim for
revocation under Article 33(3) (b) of the Agreement

When a Counterclaim for revocation is referredn® ¢entral division, it shall be dealt with as
follows:

(@) Rule 17.2 shall applgnutatis mutandis: the President of the Court of First Instance shall
assign the Counterclaim for revocation to a pahti@central division in accordance with
Article 7(2) of the Agreement and Annex Il theretbe parties may request that the
Counterclaim be heard by a single legally qualifigibe;

(b) Rule 18 shall applynutatis mutandis: the presiding judge of the panel to which the
Counterclaim for revocation has been assigned dbalfjnate one legally qualified judge of the
panel as judge-rapporteur;

(c) Rule 28 shall applynutatis mutandis. the judge-rapporteur shall after consulting theigsir
set a date and a time for the interim conferend¢e(e/necessary, Rules 28 and 101) and set a
date, and one alternative date, for the oral hgarin

Rule 39 - Language of the proceedings before thenteal division

1 1. Where the language of the proceedings before thenal division or the local division
which

_referred the Counterclaim for revocation to theti@mivision is not the language in which the
_patent was granted, the judge-rapporteur may ahdéethe parties lodge, within a period of 21
_days, a translation in the language in which thergavas granted of any written pleadings and
_such other documents lodged during the writtengutace as the judge-rapporteur may direct.
_The period may be extended by the judge-rappodew reasoned request by a party.

-31 -

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



2. Where appropriate, the judge-rapporteur may spéacifys order that only excerpts of
parties'
written pleadings and other documents shall bestaded.

3. Where the language of the proceedings before thenal division or the local division is
the

language in which the patent was granted the plgadierved in accordance with Rules 24,
25,

29, 30 and 32 shall stand.

Rule 40 - Accelerated proceedings before the centrdivision

The judge-rapporteur shall accelerate proceediaffgdthe central division where
an Application for provisional measures has beenédd [Rule 206].
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CASEREFERRED TO THE CENTRAL DivisioN UNDER ARTICLE 33(3)() AND 33(3)(b)OF THE
AGREEMENT

Rule 41 - Written procedure when the central divison deals with the case under Article
33(3)(c) of the Agreement

When a case is referred to the central divisioreurdgticle 33(3)(c) of the Agreement, it shall be
dealt with as follows:

(@) Rule 17.2 shall applgnutatis mutandis: the President of the Court of First Instance shall
assign the case to a panel of the central dividibe.parties may request that the case be heard
by a single judge;

(b) Rule 18 shall applynutatis mutandis: the presiding judge of the panel to which the desse
been assigned shall designate one judge of the aanedge-rapporteur;

(c) dates already set under Rule 28 shall be confinvieztever possible;

(d) Rule 39 shall applynutatis mutandis: the judge-rapporteur may order that the partiegdaal
translation in the language in which the patent grasited of any written pleadings lodged
during the written procedure; where appropriate jtiige-rapporteur may specify in his order
that only excerpts of parties' written pleadingd ather documents shall be translated.
Otherwise the pleadings lodged during the writteotpdure shall stand.
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SECTION 2 - REVOCATION ACTION
Rule 43 - Action to be directed against the patengroprietor

Any action for the revocation of a patent shaldivected against the proprietors of the patent (or
patents).

Relation with draft Agreement: Article 47(5)
Rule 44 - Exchange of written pleadings (revocatioaction)

1—— The written procedure shall consist of
&  (a)the lodging of a Statement for revocation (by tlamnpiff) [Rule 45] and

-32-

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



(b) the lodging of a Defence to revocation (by the ddémt) [Rule 49] and optionally
(c) the lodging of a Reply to the Defence to revocahbgrthe plaintiff [Rule 51]
(d) the lodging of a Rejoinder to the Reply by the ddfnt [Rule 52]

2. The Defence to revocation may include

(@) an Application to amend the patent and

(b) a Counterclaim for infringement by the proprietbtiee patent or by an exclusive licensee
of

the proprietor.

3. If an Application to amend the patent is lodgee, defendant shall lodge a Defence to the
Application to amend the patent.

4. If a Counterclaim for infringement is lodged, tHaiptiff shall lodge a Defence to the
Counterclaim for infringement [Rule 56], the defantdmay lodge a Reply to the Defence to

the
Counterclaim [Rule 56.3] and the plaintiff may l@dg Rejoinder to the Reply [Rule 56.4].

5-Rule 12.5 shall apply.
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5.
STATEMENT FOR REVOCATION
Rule 45 - Contents of the Statement for revocation

1. The plaintiff shallsubjectsubj edio point (b), lodge a Statement for revocation at the Registry
in

accordance with Article 7(2) of the Agreement anth@x Il thereto. The Statement for
revocation shall contain

(a) particulars in accordance with Rule 13.1 (a) to (h)

(b)where the parties have agreed to bring the aceéor® a regional division or a local division
in accordance with Article 33(7) of the Agreement,indication of the division which shall hear
the case, accompanied by evidence of the defesdagreement,

(c) where applicable, an indication that the case $lealieard by a single judge [Article 8(7) of
the Agreement], accompanied by evidence of thendiefiet's agreement,

(d)an indication of the extent to which revocatiortteé patent (or patents) is requested,
(e)one or more grounds for revocation, which shafbass possible be supported by arguments
of law, and where appropriate an explanation ofthastiffsplaintiff's proposed claim
construction,

() an indication of the facts relied on,

(9)the evidence relied on, where available, and aication of any further evidence which will
be offered in support,

(h) an indication of any order the plaintiff wikek during the interim procedure [Rule 104(e)].
(i) where the plaintiff assesses that the valudefrevocation action exceeds [EUR***], an
indication of the value,

() a list of the documents referred to in the &taknt for revocation together with any request
that all or part of any such document need notédmestated. Rule 13.3 shall apphytatis
mutandis.

2. The plaintiff shall at the same time supply pycof each of the documents referred to in the
Statement for revocation.
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| Rule 46- Language of the Statement for revocation

1. Subject to paragraph 2, the Statement for revatatiall be drawn up in the language in
which the patent was granted.

2. Where the parties have agreed to bring the actfor® a local or a regional division in
accordance with Article 33(7) of the Agreement, &ittatement for revocation shall be drawn up

in one of the languages referred to in Rulelld)(ii) or (b)(ii) or (c).
3-Rule 14.2 and .3 shall apptyutatis mutandis.

Relation with draft Agreement: Article 49
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3. Rule 47 - Fee for the revocation action

The plaintiff shall pay the fee for the revocatewmtion in accordance with Rule 57.2 and Part 6.
Rule 15.2. shall applyutatis mutandis.

Relation with draft Agreement: Articles 70 and 71

| Rule 16 on Examination as to formal requirements ofhe Statement of claimshall apply |
mutatis mutandis

Rule 48 - Recording in the register (Court of Firstinstance, revocation action)
1. Rule 17.1 (a) to (c) and .2 shall apptytatis mutandis.

2. The President of the Court of First Instance siisdign the case

(@) to a panel of the central division,

(b) where the parties have agreed that a single judgad hear the case, to a single judge or
(c) where the parties have agreed to bring the aceforé a local division or a regional division
in accordance with Article 33(7) of the Agreemeata panel of the local or regional division
concerned.

Relation with draft Agreement: Articles 10 and 33

Rule 18 on Designation of judge-rapporteushall apply
Rules 19, 20 and 21 on Procedure when the defendaatses a Preliminary objectionshall
applymutatis mutandis———

DEFENCETO REVOCATION
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| Rule 49- Lodging of the Defence to revocation

1. The defendant shall lodge a Defence to revocatitimmthree months of service of the
Statement for revocation.

2. The Defence to revocation may include

(@) an Application to amend the patent,
(b) a Counterclaim for infringement.
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Rule 50 - Contents of the Defence to revocation

1. The *Defence to revocation shall contain the matteferred to in Rule 24.1 (a) to (c) and
Rule 29.2. Rule 29.3 shall apply.

2. Any Application to amend the patent shall conthim matters referred to in Rule 39() to (c).
Rule2930Q2 shall apply.

3. Any Counterclaim for infringement shall contain tinatters referred to in Rule 1B(Kk) to (q)
and where the defendant assesses that the vatle dispute including the Counterclaim for
infringement exceeds the value of the revocatidioady more than [EUR***] an assessment of
the value of the dispute including the CountercléRule 13.2 and .3 shall apply.

Rule 51 - Reply to Defence to revocation

The plaintiff may lodge a Reply to the Defencedwacation within one month of service of the
Defence to revocation.

Rule 52 - Rejoinder to the Reply

The defendant may lodge a Rejoinder to the Repillggdefence to Counterclaim within one
month of the service of the Reply. The Rejoindedldbe limited to a response to the matters
raised in the Reply.

Rule 53 - Fee for the Counterclaim for infringement

The defendant shall pay the fee for the Countercfar infringement in accordance with Part 6.
Rule 15.2 shall applgnutatis mutandis.

Rule 27 on Examination as to formal requirements ofhe Statement of defencehall apply
mutatis mutandis
Rule 28 on Further scheduleshall applymutatis mutandis

DEFENCETO THE APPLICATIONTO AMEND THE PATENT AND DEFENCETO THE ‘
COUNTERCLAIM FOR INFRINGEMENT

Rule 32 on Lodging of the Defence to the Applicatioto amend the patentshall applymutatis-
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| mutandis
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Rule 56 - Lodging of the Defence to the Counterclaa for infringement

1. Within one month of service of a Counterclaim fuiringement, the plaintiff shall

lodge a

Defence to the Counterclaim for infringement. Tleeigd may be extended by the judge-
rapporteur on a reasoned request by the plaintiff.

2. The Defence to the Counterclaim shall contain th#ers referred to in Rule 2%4¢e) to (h)

and

() and a statement whether the plaintiff dispubesdefendant's assessment of the value of the
dispute (including the Counterclaim) pursuant téeRa0.3 and the reasons for such dispute.
Rule 24.2 shall apply.

3. The defendant may lodge a Reply to the Defendeg@bunterclaim for infringement
within

one month.

4. The plaintiff may lodge a Rejoinder to the Replyhi one month of the service of the

Reply.
The Rejoinder shall be limited to matters raisethenReply.

Rules 33 and 34 on Request for allocating a techiaiky qualified judge shall apply where
the

revocation action is heard by local division orioegl division

Rule 35 on Closure of the written procedureshall applymutatis mutandis

Rule 36 on Further exchanges of written pleadingshall apply

Rule 57 - Value-based fee for the revocation action

1. The value of the revocation action shall be deteechiby the judge-rapporteur (where
the

value of the dispute is assessed by one or botlepars exceeding [EUR***]) by way of
an

order at the interim conference.

2. Where the value of the revocation action exceetsfE*] the plaintiff shall pay a
value-
based fee for the revocation action in accordaritteRart 6 [Rules 370.2(b) and 371.4].
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Rule 58 - Value-based fee for the dispute (includgthe Counterclaim for infringement)

1. The value of the dispute including the Countercléaminfringement shall be determined by
the judge-rapporteur where the said value is asddssone or both parties to exceed the value of
the revocation action by more than [EUR***] by wal/an order at the interim conference.

2. Where the value of the dispute including the Cawtaen for infringement exceeds the value
of the revocation action as agreed or ordered éyutige-rapporteur, the defendant shall pay a
value-based fee for the excess in accordance wath6HRules 370, 2(b\) and 371.4].
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SECTION 3 - ACTION FOR DECLARATION OF NON-INFRINGEM ENT

_Rule 60 - Declaration of non-infringement

1. A declaration that the performance of a speeificdoes not, or a proposed act would not,
constitute an infringement of a patent may be nigdine Court in proceedings between the
person doing or proposing to do the act and thenpagiroprietor or licensee entitled to
commence infringement proceedings pursuant to l&artd@ of the Agreement, if the patent
proprietor or such licensee has asserted thaftcthie an infringement, or, if no such assertion
has been made by the patent proprietor or licernisee,

(@) that person has applied in writing to the proprietolicensee for a written
acknowledgment

to the effect of the declaration claimed, and hrasided him with full particulars in writing of
the act in question and

(b) the proprietor or licensee has refused or failegive any such acknowledgment within
one

month.

2. The action for a declaration shall be directgairest the proprietor of the patent or the
licensee

who has asserted an infringement or refused addd give an acknowledgement pursuant
to

paragraphl(b).

Rule 61 - Exchange of written pleadings (action fodeclaration of non-infringement)

1. The written procedure shall consist of

(a) the lodging of a Statement for a declaration of-mdringement (by the plaintiff) [Rule
62],

(b) the lodging of a Defence to the Statement for dadatton of non-infringement (by the
defendant) [Rules 65-66].

(c) the lodging of a Reply to the Defence to the Stetetrfor a declaration of
non-infringement

[Rule 67].

(d) the lodging of a Rejoinder to the Reply [Rule 67].

2. The Defence to the Statement for a declaratioroafinfringement may include a
Counterclaim for infringement [Rule 66.2].

3. If a Counterclaim for infringement is lodged, tHaiptiff shall lodge a Defence to the
Counterclaim for infringement [Rule 67.

4. Rule 12.5 shall apply.
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Rule 62 - Contents of the Statement for a declarain of non-infringement

1- The plaintiff shall subjectsubj edio point (b), lodge at the Registry in accordani Article
7(2) of

_the Agreement and Annex Il thereto, a * Statemenafdeclaration of non-infringement which
_shall contain

(a) _(a)particulars in accordance with Rule 13.1 (a) to (h)
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| (b)where the parties have agreed to bring the actforé a local division or a regional
division
in accordance with Article 33(7) of the Agreement,indication of the division which shall
hear
the case, accompanied by evidence of the defesdagreement,
(c) where applicable, an indication that the case $lealieard by a single judge [Article 8(7)
of
the Agreement], accompanied by evidence of thendiefiet's agreement,
(d)the declaration sought by the plaintiff,
(e)the reasons why the performance of a specific @es dot, or a proposed act would not,
constitute an infringement of the patent or pateatscerned, including arguments of law and
| where appropriate on explanation of fieintiffsplaintiff's proposed claim construction,
() an indication of the facts relied on,
(g)the evidence relied on, where available, and aication of any further evidence which
will
be offered in support,
(h) an indication of any order the plaintiff wiksk at the interim conference [Rule 104(e)],
(i) where the plaintiff assesses that the valuthefdeclaratory action exceeds [EUR***], an
indication of the value,
(j) a list of the documents referred to in the &tant for a declaration together with any
request
that all or part of any such document need notdrestated. Rule 13.3 shall apphytatis
mutandis.

2—— The plaintiff shall at the same time supply a copgach of the documents referred to
in the
_Statement for a declaration.

Rules 46, 47 and 48 relating to the Statement foevocationshall applymutatis mutandis
Rules 16 and 17 on Examination as to formal requiraents of the Statement of claim and
Recording on the registershall applymutatis mutandis

Rule 18 on Designation of the judge-rapporteushall applymutatis-mutandis

Rules 19, 20 and 21 on Procedure when the defendaatses a Preliminary objectionshall
applymutatis mutandis

Rule 65 - Lodging of the Defence to the Statemendrfa declaration of non-infringement

The defendant shall lodge a Defence to the Statefoea declaration of non-infringement
within two months of service of the Statement faleglaration of non-infringement. The
period may be extended by the judge-rapporteur @asoned request by the defendant.
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Rule 66 - Contents of the Defence to the Statemeiot a declaration of non-infringement

- . The *Defence to the Statement for a declarationoof-infringement shall contain the

matters
_referred to in Rule 24.1 (a) to (h) and a statemdrather the defendant disputes jentiffs

plaintiff's assessment of the value of the declaratory actidrttee grounds for such dispute.

Rule 67 - Reply to Defence to the Statement for aedlaration of non-infringement and
Defence to Counterclaim and Rejoinder to the Reply
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1. The plaintiff may lodge a Reply to the Defencette Statement for a declaration of non-

infringementand-shalHedge-a Defence-to-Countercluiitiin one month.

2. The defendant may lodge a Rejoinder to the Repllyimone month of service of the Reply.
The Rejoinder shall be limited to the matters hisethe Reply.
Rule 68 - Fee for the action for a declaration of on-infringement

The plaintiff shall pay the fee for the action #odeclaration of non-infringement [EUR***], in
accordance with Part 6. Rule 15.2 shall applyatis mutandis.

Rule 27 on Examination as to formal requirements othe Statement of defencshall

apply

mutatis mutandis

Rule 28 on Further scheduleshall applymutatis mutandis

Rules 33 and 34 on Request for allocating a techiaiky qualified judge shall apply where
the

action is heard by a regional division or a lodalsion

Rule 35 on Closure of the written procedureshall applymutatis mutandis

Rule 36 on Further exchanges of written pleadingshall apply—
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Rule 69 - Value-based fee for the action for a dexfation of non-infringement

1. The value of the action for a declaration of noimiigement shall be determined by the
judge-

rapporteur where the value of the dispute is asgdsg one or both parties as exceeding
[EUR***] by way of an order at the interim conferaan

2. Where the value of the dispute exceeds [EUR***] phantiff shall pay a value-based fee

for
the action for a declaration of non-infringemengaatordance with Part 6 [Rules 370.2(b)

and
371.4].
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SECTION 4 - ACTIONS WITHIN ARTICLE 33(5) AND (6) OF THE AGREEME NT

Rule 70 - Revocation actions and subsequent infriegnent actions in a local or regional
division (Article 33(5) of the Agreement).

1. Where a plaintiff has lodged a Statement for retiongRule 45) before the central division
and the defendant subsequently initiates an inénmgnt action in a local or regional division
action against the plaintiff in respect of the sgratent (or patents) the following procedures
shall apply.

2. The Registry at the local or regional division $pabceed in accordance with Rules 16 and
17. The Registry shall as soon as practicableyntité President of the Court of First Instance of
the revocation action in the central division, itiieingement action in the local or regional
division and any counterclaim for revocation in thigingement action.

1
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1
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3. Ur_lless otherwise agreed by the parties the Presadéime Court of First Instance shall
[ﬁguplgenel appointed in the central division to tarrevocation action pursuant to Rule 48.2
fs?ay all further proceedings in the revocationacpending a decision of the panel hearing
g]cetion for infringement pursuant to Article 33(3)tbe Agreement and Rule 37.

4. Where the plaintiff who has lodged a Statementdgpcation does not lodge a
Counterclaim

for revocation in the infringement action referredRule 70.1 the judge-rapporteur in the
infringement action shall as soon as practicabtdyntine President of the Court of the First
Instance and the stay referred to in Rule 70.3 bldifted.

4.5The panel hearing the action for infringement sivaién exercising its discretion under
Article 33(3) of the Agreement take into considerahow far the revocation action in the
central division was advanced prior to the stagmef to in Rule 70.3.

5.6Where the panel hearing the action for infringentaides to proceed in accordance with
Article 33(3)(a) of the Agreement, Rules336and 34hall applymutatis mutandisto the
action for

infringement.

6.7Where the panel hearing the action for infringentEaides to proceed in accordance with
Article 33(3)(b) or (c) of the Agreement, Rules 37.3, 38 te&hdRule 41or 42shall apply
mutatis

_mutandis.
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Rule 71 - Actions for declaration of non-infringemat within Article 33(6) of the Agreement

1. Where a plaintiff has lodged an action for declarabf non-infringement (Rule 62) before the
central division against the patent proprietor bcensee entitled to commence infringement
proceedings pursuant to Article 47 of the Agreenaent the defendant proprietor or licensee
subsequently initiates an action for infringemenailocal or regional division against the
plaintiff in respect of the same patent or patamis with respect to the same alleged
infringements the following procedure shall apply.

2. The Registry shall proceed in accordance with RéGland 17. The Registry shall as soon as
practicable notify the President of the Court abfinstance of the co-pending actions and the
dates attributed to them.

3. If the date attributed by the Registry to the acfar infringement pursuant to Rule 17.1 (a) is
within three months of the date attributed to tbioa for declaration of non-infringement the
President of the Court of First Instance shall nexjtihe panel of the central division to stay all
further proceedings in the action for a declaratlbthe date attributed to the action for
infringement is outside the said three month petfi@ie shall be no stay but the presiding judges
of the central division and the local or regioniaigion concerned shall consult to agree on the
future progress of proceedings including the padgsilof a stay of one action pursuant to

Rule 29541(h).

Rule 72 - Declaration of non-infringement and actia for revocation
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An action for declaration of non-infringement maylbdged together with an action for
revocation of the patent (or patents) in questiaes shall be paid in accordance with both
Rules 47 and 57 and Rules 68 and 69.
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SECTION 5 - ACTION FOR COMPENSATION FOR LICENCES ON THE
BASIS OF ARTICLE 8 OF REGULATION (EU) No 1257

Rule 80 - Compensation for a licence of right

1. Theapplication* Applicatiorfor appropriate compensation (Article 83(h)) shall
contain:

(a) particulars in accordance with Rule 13.1 (a) to (d)

(b) information on the filing of the statement as reddrto in Article 8(1) of Regulation
(EV)

No 1257/2012;

(c) the licence agreement referred to in Article 8(@Regulation (EU) No 1257/2012.
2

2. Rules132,135 to 140 applynutatis mutandis to the procedure for appropriate
compensation.

3. The applicant shall pay the fee for compensaticactordance with Part 6. Rule 15.2
shall
apply mutatis mutandis.

Relation with draft Agreement: Article 32(11)(h)
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SECTION 6 - ACTION AGAINST DECISIONS OF THE EUROPEA N PATENT OFFICE
IN CARRYING OUT THE TASKS REFERRED TO IN ARTICLE9 OF REGULATION
(EU) No 1257/2012

Relation with draft Agreement: Articles 32(11)(i), 47(7) and 66

_Rule 85 - Stages of the proceedingexparte proceedings)

Where an action is brought against a decision@firopean Patent Office in carrying out the
tasks referred to in Article 9 of Regulation (EUp 8i257/2012 (hereinafter "decision of the
Office"), proceedings before the Court of Firsttémee shall consist of

(@) a written procedure, which shall include a posiybibr interlocutory review by the European
Patent Office;

(b) an interim procedure, which may include an inteconference;
(c), an oral procedure which, at the request opthmtiff or at the instance of the Court, may
include an oral hearing.

Rule 86 - Suspensive effect

An action against a decision of the Office shalldhauspensive effect.

Rule 87 - Grounds for annulling or altering a decigon of the Office

41 -
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An action against a decision of the Office may bemught on grounds of

(@) infringement of Regulation (EU) No 1257/2012 oiR&gulation (EU) No 1260/2012 or of
any rule of law relating to their application,

(b) infringement of the implementing rules of the Eweap Patent Office for carrying out the
tasks referred to in Article 9(1) of Regulation (ENb 1257/2012,

(c) infringement of an essential procedural requirement

(d) misuse of power.
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Rule 88 - Application to annul or alter a decisiorof the Office

1. The plaintiff shall lodge an Application at the Ry, in accordance with Article 7(2) of
the

Agreement and Annex Il thereto, to annul or altdeeision of the Office in the language in
which the patent was granted, within two monthsest/ice of the decision of the Office.

2. The * Application to annul or alter a decision of thei€dfshall contain

(a)the names of the plaintiff and, where applicabtehe plaintiffsplaintiff's representative;
(b)where the plaintiff is not the proprietor of therBpean patent with unitary effect, an
explanation and evidence that he is adverselytaffiday the decision of the Office and entitled
to start proceedings [Article 47(7) of the Agreemhen

(c) postal and electronic addresses for service opl#uetiff and the names of the persons
authorised to accept service;

(d)a reference to the contested decision of the Qffice

(e)where applicable, information about any prior ongieg proceedings relating to the patent
concerned before the Court, the European PaterteQdf any other court or authority;

() an indication whether the case shall be heard$iggle judge;

(g)the order or the remedy sought by the plaintiff;

(h) one or more grounds for annulling or alterihg tontested decision, in accordance with
Rule 87;

(i) the facts, evidence and arguments relied on.

() a list of the documents referred to in the Apglion together with any request that all or
part

of any such document need not be translated. Rligshall applynutatis mutandis.

3. The plaintiff shall at the same time supply a copgach of the documents referred to in the
Application

4..The plaintiff shall pay the fee for the action amghia decision of the Office, in accordance
gg?t 6. Rule 15.2 shall apptyutatis mutandis.

5. Rule 8 shall not apply.

Relation with draft Agreement: Articles 32(+1)(i), 33(9), 47(7), 48(7) and

49(6) Rule 89 - Examination as to formal requirementgexparte

proceedingy
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1. The Registry shall, as soon as practicable aftépgoilication to annul or alter a decision of
the Office has been lodged, examine whether tha@nesgents of Articles 47(7) and 49(6) of
the

Agreement and Rule 88.1, .2(a) to (d) and .4 haenlzomplied with.

2. If the Registry considers that any of the requinetmeeferred to in paragraph 1 has not been
complied with, it shall invite the plaintiff to

(a) correct the deficiencies noted, within 14 days,

(b) where applicable, pay the fee for the action agairdecision of the Office, within 14

days.

3. The Registry shall at the same time inform thenpifhithat if the plaintiff fails to correct the
deficiencies within the time stated a decision bfadlt may be given in accordance with
Rule 355.

4. If the plaintiff fails to correct the deficienciested or to pay the fee for the action against a
decision of the Office, the Registry shall inforine tPresident of the Court of First Instance
who

may reject the action as inadmissible by a decibiodefault. He may give the plaintiff an
opportunity to be heard beforehand.

5. The plaintiff may make an application to set asigedecision by default in accordance with
Rule 356.

Rule 90 - Recording in the registefexparte proceedings)

If the requirements referred to in Rule 89.1 hagerbcomplied with, the Registry shall as
soon as practicable

(a) record the date of receipt of the Application tawdror alter a decision of the Office

and

attribute a case number to the file,

(b) record the file in the register,

(c) inform the plaintiff of the case number of the filed the date of receipt and

(d) forward the Application to the European Patent&@ffiwith an indicating that the
Application

is admissible.
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Rule 91 - Interlocutory revision by the European P&ent Office

1. If the European Patent Office considers tha®melication to annul or alter a decision of the
Office is well founded, it shall within one monthtbe date of receipt of the Application

(a) rectify the contested decision in accordance viiéhdrder or remedy sought by the plaintiff
[Rule 882(g)] and

(b) inform the Court that the decision has been rexctifi

2. Where the Court is informed by the EuropeaniR&dfice that the contested decision has
been rectified, it shall inform the plaintiff thidte case is closed. It may order full or partial
reimbursement of the fee for the action agains@sibn of the Office, in accordance with
Part 6.

Rule 92 -Assignment to panel or to single judge, designatioof judge-rapporteur

43 -
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Where the case is not closed in accordance with B2, the President of the Court of First
Instance shall, as soon as practicable after thieyesf the period referred to in Rule 91.1,
assign the case to a panel of the central divisi@tcordance with Rule 17.2 or to a single
judge if requested by the plaintiff [Rule 88.2(fRule 18 shall apply.

Rule 93 - Examination of the Application to annul o alter a decision of the Office

1. In the examination of the Application to annul ieaa decision of the Office, the judge-
rapporteur may invite the plaintiff to lodge furtheritten pleadings, within a time period to be
specified.

2. Where appropriate, the judge-rapporteur may, afiasulting the plaintiff, set a date and
time
for an interim conference.

3. Rule 35 shall applynutatis mutandis.
Rule 94 - Invitation to the President of the Europan Patent Office to comment

The judge-rapporteur may, on his own initiativeoarrequest by the President of the
European Patent Office, invite the President offEheopean Patent Office to comment in
writing on any question arising in the course afgaredings under this Section. The President
shall not become party to the proceedings. Theifshall be entitled to submit his
observations on the President's comments.
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Rule 95 --Lex specialis for the interim procedure (exparte procedure)

During the interim procedure, the judge-rapporshall invite the plaintiff to indicate whether he
wishes that an oral hearing be convened. The juaggerteur may convene an oral hearing at
his own instance. Rules 111 to 118 shall apulitatis mutandis.

Rule 96-Lex specialis for the oral procedure(exparte procedure)

If an oral hearing is not convened, the panel sfedide in accordance with Rule 117.
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CHAPTER 2 - INTERIM PROCEDURE

Rule 101 - Role of the judge-rapporteur (Case managnent)

1. During the interim procedure, the judge-rapporshall make all necessary preparations
for

the oral hearing. He may in particular, wheeeessaryapproprigtand subject to the mandate
of the panel,

hold an interim conference with the parties whicyrbe held on more than one occasion
and

may exercise the powers provided for in Rule.334

2. The judge-rapporteur shall have the obligationntsuee a fair, orderly and efficient interim
procedure.

3. Without prejudice to the principle of proportiortglithe judge-rapporteur shall complete
the
interim procedure within three months of the clesaf the written procedure.

Relation with draft Agreement: Articles 43 and 52(2)
_Rule 102 - Referral to the panel

1. The judge-rapporteur may refer any matter to theeptr decision and the panel may of
its

own motion review any decision or order of the jetgpporteur or the conduct of the interim
procedure.

2. Any party may request that a decision or ordehefjudge-rapporteur be referred to the
panel

for an early review pursuant to Rule 333. Pendawjew, the decision or order of the judge-
rapporteur shall be effective.

Rule 103 - Preparation for the interim conference

Whether or not the judge-rapporteur decides to holdthterim conference, he may order
the parties, within time periods to be specified, t

(a) provide further clarification on specific points,

(b) answer specific questions,

(c) produce evidence,

(d) lodge specific documents including each party'sraamy of the orderg besought at the
interim

_conference.
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INTERIM CONFERENCE
Rule 104 - Aim of the interim conference

The interim conference shall enable the judge-reppoto

(a) identify main issues and determine which relevantd are in dispute,
(b) where appropriate, clarify the position of the maras regards those issues and facts,
(c) establish a schedule for the further progressepticeedings,
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(d)explore with the parties the possibilities to setitle dispute or to make use of the facilities
of

the Centre,

(e)where appropriate, issue orders regarding produdtiidurther pleadings, documents,
experts

(including court experts), experiments, inspectidagher written evidence, the matters to be
the

subject of oral evidence and the scope of questmbs put to the witnesses.

(f) where appropriate, but only in the presence optrées, hold preparatory discussions with
witnesses and experts with a view to properly piiegéor the oral hearing.

(g)make any other decision or order as he deems raggdes the preparation of the oral
hearing

including, after consultation with the presidinglge, an order for a separate hearing of
witnesses

and experts before the panel.

(h) set a date for any separate hearing pursugmittd (g) of this Rule and confirm the date
for the oral hearing.

() decide the value of the particular dispute mhi@alue may, in exceptional cases, differ

as between the parties depending upon the parikgidual circumstances.

Relation with draft Agreement: Article 52(2)

Rule 105 - Telephone conference and video conferenc

1. The interim conference may be held by telephondéecence or by video conference.
2. On request by a party and subject to the apprdwhlegudge-rapporteur, the

interim

conference may be held in Court.

3. The judge-rapporteur may hold the interim confeegncany language mastered by parties'
representatives.
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Rule 106 - Recording of the interim conference

1 If the interim conference is held in court it sHadl open to the public and shall be [audio /
_video] recorded. The recording shall be made piybdicailable after the hearing, subject to
paragraph 2 any order of the judge-rapporteurdddain information be kept confidential

Relation with draft Agreement: Articles 44 and 45

_PREPARATION FOR THE ORAL HEARING

_Rule 108 - Summons to the oral hearing

The judge-rapporteur shall summon the partiesaathl hearing which shall take place before

the panel on the date(s) set under Rule 104(Hgast two months' notice shall be given, unless
the parties agree to a shorter time period.

Rule 109 - Simultaneous interpretation during oralhearings
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1. At the latest one month before the oral hearnolyding any separate hearing of withesses
and

experts a party may lodge an *Application for sitankeous interpretation which shall contain
(@) an indication of the language to or from which plagty requests simultaneous
interpretation

during the oral hearing,

(b) the reasons for the Request,

(c) the field of technology concerned,

(d) any other information of relevance for the Request.

2. The judge-rapporteur shall decide whether and tat\ektent simultaneous interpretation
is

appropriate and shall, instruct the Registry to enalknecessary arrangements for
simultaneous

interpretation. In the event that the judge-rappartefuses to order simultaneous
interpretation

the parties may request arrangements to be mad, @e practically possible, for
simultaneous

interpretation at their cost.

3. The judge-rapporteur may decide on his own motoortler simultaneous interpretation
and
shall instruct the Registry and inform the partiesordingly.

4. A party wishing to engage an interpreter at its @xpense shall inform the Registry at the
latest two weeks before the oral hearing.

Relation with draft Agreement: Article 51(2)
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_Rule 110 - Closure of the interim procedure

1. As soon as the judge-rapporteur considers thatttie of preparation of the file is adequate,
he shall inform the presiding judge and the pathesthe interim procedure is closed in view of

the oral hearing.

2. Where final dates have been set the interim praeeshall be deemed closed on the last date
set.

3. The oral procedure shall start immediately afterititerim procedure is closed. The presiding
judge shall, in consultation with the judge-rappart take over the management of the case.
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CHAPTER 3 - ORAL PROCEDURE

Rule 111 - Role of the presiding judge (Case managent)

The presiding judge shall
(@) have all authority to ensure fair, orderly anda@éint oral procedure and
(b) ensure that the case is ready for decision on #résrat the end of the oral hearing.

Rule 112 - Conduct of the oral hearing

1. The oral hearing shall be held before the panelshiatl bedirected-byunder the control tife
presiding
judge.

2. The oral hearing shall consist of

(a) the hearing of the parties' oral submissions,

(b) if ordered during the interim procedure, the hepohwitnesses and experts under the control
of the presiding judge.

3. The presiding judge and the judges of the panelpnayide a preliminary introduction to the
case and put questions to the parties, to theegarépresentatives and to any witness or expert.

4. Under the control of the presiding judge, the parthay put questions to the witness or expert.
The presiding judge may prohibit any question whgchot designed to adduce admissible
evidence.

5. With the consent of the Court a witness may givdence in a language other than the
language of proceedings.

Relation with draft Agreement: Articles 52(3) amd 53(}1)(a)
_Rule 113 - Duration of the oral hearing

1. Without prejudice to the application of principlepoportionality, the presiding judge shall
endeavour to complete the oral hearing within cane @he presiding judge may set time limits
for parties' oral submissions in advance of théloearing.

2. Oral testimony at the oral hearing or at any sepdraaring shall be limited to issues identified
by the judge-rapporteur or the presiding judgeasriy to be decided on the basis of oral
evidence.

3. The presiding judge may, after consulting the pdimeit a party's oral submissions if the
panel is sufficiently informed.
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Rule 114 - Adjournment where the Court considers tht further evidence is required

In exceptional cases, the Court may, after heaitiegparties’ oral submissions, decide to
adjourn proceedings and call for further evidence.

Rule 115 - The oral hearing

The oral hearing and any separate hearing of wagseshall be open to the public unless the
Court decides to make a hearing, to the extentssacg, confidential in the interests of one or
both parties or third parties or in the generar@sts of justice or public order. The hearing
shall be [audio / video] recorded. Rule 106 shafilg mutatis mutandis.

Relation with draft Agreement: Article 4645
Rule 116 - Absence of a party from the oral hearing

1. A party which does not wish to be present at tla¢ loearing shall inform the Registry in
good

time. Where both parties have informed the Regisiay they do not wish to be present at the
oral hearing, the Court may decide the case inrdanae with Rule 117.

2. The Court shall not be obliged to delay any stefhénprocedure, including the decision on
the
merits, by reason only of the absence of a paoiy fthe oral hearing.

3. A party absent from the oral hearing shall be e@ais relying only on its written case and
not

wishing to contest any new submission that therqithety may be allowed to make at the oral
hearing.

4. If due to an exceptional occurrence a party isgméad from attending the oral hearing, the
Court shall upon a reasoned request of that padjgurn the oral hearing.

Rule 117 - Absence of both parties from the oral laing

Where both parties have informed the Registryttiay do not wish to be present at the oral
hearing the Court shall take a decision on thetmen the basis of the pleadings and evidence
submitted by the parties and the court experpjiiaable, and otherwise in accordance with
Rules 118 and 350 to 354.
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Rule 118 - Decision on the merits

1. Subject to the following provisions of this Rule,addition to the orders and measures referred
_toin Articles 63, 64, 66, 67 and 80 of the Agreaitbe Court may, if requested, order the
_payment of damages and compensation accordingtidedA88 and 32()(f) of the Agreement.
_The amount of the damages and the compensatiomestated in the order or determined in
_separate proceedings (Rules 125-143). The Courtsaigjgct any order or measure to a security
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1 to be given by the successful party to the unsstelegarty as determined by the
Court in
_accordance with Rule 352.

2. In appropriate cases and at the request of thg liaote to the orders and measures
provided

for in paragraph 1 the Court may order damagesoacdmpensation to be paid to the injured
party instead of applying the orders and meastitbati person acted unintentionally and
without

negligence, if execution of the orders and meaduargaestion would cause such party
disproportionate harm and if damages and/or congiemsto the injured party appear to the
Court to be reasonably satisfactory.

3. If a revocation action is pending before the cémtidsion, the local or regional division:
(@) may render its decision on the merits of the igfeiment claim, including its orders,
under the condition subsequent pursuant to Arfiéld) of the Agreement that the
patent
(patents) is (are) not held to be wholly or palgiaivalid by the final decision in the
revocation procedure or a final decision of thedpean Patent Office or under any
other
term or condition, or ,
(b) may suspend the infringement proceedings pendiimgriadecision in the revocation
_procedure
or afinal decision of the European Patent Office and shislibend the
_infringement
proceedings if it is of the view that there is ghiikelihood that the
_relevant claims of
the patent (or patents) will be held to be invalidany ground by the
_final decision in the
revocation procedure or of the European Patent@ffi

4. Where, in the decision on the merits of a diretibacr a counterclaim for revocation, the
patent (or patents) is (are) found to be entirelpaotially invalid, the Court shall revoke the
patent (patents) entirely or partially accordingitticle 65 of the Agreement.

5. Where the Court has made orders in accordancepaitigraph 3 (a) any party may apply to
the local or regional division within two monthsléwing a final decision of the central
division

or the Court of Appeal or the European Patent ©ffis the case may be for orders
consequential

on such final decision [Rule 354.4].

6. The Court shall decide in principle on the obligatto beathelegal costs in
accordance with
Article 69 of the Agreement.

7. The Court shall give the decision on the meritsa® as possible after the closure of the
oral

hearing. The Court shall endeavour to issue thisidacon the merits in writing within six
weeks

of the oral hearing.
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8. In exceptional cases the Court may give its decisranediately after the closure of the oral
hearing and provide its reasons on a subsequent dat

9. The orders of the Court referred to in paragrapasdL3 shall be enforceable on the defendant
only after the plaintiff has notified the Court whipart of the orders he intends to enforce and
the said notice has been served on the defendaheliyegistry.

Relation with draft Agreement: Article 77
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CHAPTER 4 - PROCEDURE FOR THE DETERMINATION OF DAMA GES AND
COMPENSATION

Relation with draft Agreement: Article 68
Rule 125 - Separate proceedings for determining themount of damages ordered

1. The determination of the amount of damages ordieretthe successful party may be the
subject of separate proceedings. The determinakiah include the determination of the
amount

of compensation, if any, to be awarded as a restlte provisional protection conferred by a
published European patent application (Article 32{jlof the Agreement, Article 67 EPC)
and

compensation to be paid pursuant to Rules 198251213.2and213-2354.4The
expression

"damages"

_used in Chapter 4 shall be deemed to include soicipensation and interest at-the

rate and for

_the period that the Court shall decide.

2. The Court may order an interim award of damagekdasuccessful party in the decision

on

the merits, subject to any conditions that the Coay order. Such award shall at least cover
the

expected costs of the procedure for the award wiages and compensation on the part of the
successful party.

Rule 126 - Start of proceedings for the determinatin of damages

Where the successful party (hereinafter "the apptl wishes to have the amount of
damages determined, it shall no later than onefyear service of the final decision on the
merits (including any appeal) on both infringemand validity (or in the case of assessment
under Rules 198.2, 118.5 or 213.2 from the dathebrder for such assessment) lodge an
Application for the determination of damages inahggda request for an order to lay open
books.
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SECTION 1 - APPLICATION FOR THE DETERMINATION OF DA MAGES

_Rule 131 - Contents of the Application for the detgnination of damages

1. The * Application for the determination of dareaghall contain

(a) particulars in accordance with Rule 13.1 (a) to (d)

(b) the date of the decision on the merits and the was®er of the file,

(c) if required a request for an order to lay open lsq@ules 141 to 143) in which case the
applicant shall provide the matters set out in Rdlg(b) to (e).

2. After any procedure for the laying open of bosksomplete, or if that has not been requested,
the applicant shall indicate

(a) the redress (damages, licence fees, profits) anahtbrest thereon requested by him,

(b) an indication of the facts relied on, in particutafculations concerning lost profits or profits
made by the unsuccessful party,

(c) the evidence relied on,

(d) a statement as to whether the decision on thesnsiibhe subject of an appeal,
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| &)  (e)his assessment of the value of the determinatiatafages.
Rule 132 - Fee for the Application for the determiation of damages

The applicant shall pay the fee for the determimatif damages [EUR***] in accordance with
Part 6. Rule 15.2 shall apphyutatis mutandis.

Rule 133 - Value-based fee for the determination afamages
Where the value of the determination of damagesassessed by the applicant to

exceed [EUR***] the applicant shall pay a valuedxhgee for the determination of
damages in accordance with Part 6 [Rules 370.2®B&1.4]
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Rule 134 - Examination as to formal requirements ofhe Application for the determination
of damages

1. The Registry shall, as soon as practicable afeetatiging of the Application for the
determination of damages, examine whether the regeints of Rules 126, 131.1 and 132 have
been complied with.

2. If the Application for the determination of damagkeses not comply with the requirements
referred to in paragraph 1, the Registry shalltenthe applicant to correct the deficiencies noted
within a time period to be specified.

3. Rule 16.4 to .6 shall apphutatis mutandis.

Rule 135 - Recording in the register (Application dr the determination of damages) and
service

1. If the requirements referred to in Rule 132.1ehaeen complied with, the Registry shall as
soon as practicable,

(a) record the date of receipt to the Application fog tietermination of damages,

(b) record the Application in the register,

(c) inform the applicant of the date of receipt,

(d) inform the panel which has given the decision @nrtterits on infringement that an
Application for the determination of damages hasnbdedged,

(e) serve the Application upon the unsuccessful party.

2. The panel which has given the decision on thetsrghall be the panel for the determination
of damages unless for any reason this is not dessilpractical in which case the President of
the Court at First Instance or such judge of astwvi to whom the President has delegated this
task shall appoint a fresh panel. Rules 17.2 ansha8 applymutatis mutandis.

3 In the technical consultation it has been questiomhether a value-based fee is appropriate whetesfee has
already been paid in the original infringement @edings.
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Rule 136 - Stay of the Application for a determinabn of damages

The Court may stay the Application for a deternmiorabf damages pending any appeal on
the merits pursuant to Rule 295 on a reasoned seyehe unsuccessful party. The applicant
shall be given the opportunity to be heard. If@wairt continues the proceedings on the
Application it may order the applicant to rendesegurity according to Rule 352.
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Rule 137 - Reply of the unsuccessful party

1. If the unsuccessful party accepts the claim madeerApplication for the determination
of

damages, it shall within two months inform the Réyi The judge-rapporteur shall make
the

order for the determination of damages in accoreavith the Application for the
determination

of damages.

2. If the unsuccessful party contests the claim madee Application for the determination
of

damages, it shall within two months of servicehs Application for the determination of
damages lodge a Defence to the application fodétermination of damages.

Rule 138 - Contents of the Defence to the applicati for the determination of damages

The *Defence to the Application for the determinatof damages shall contain

(@)the names of the unsuccessful party and of th&y'paepresentative,

(b)postal and electronic addresses for service oariteeccessful party and the names of the
persons authorised to accept service,

(c)the case number attributed to the file,

(d)the reasons why the Application for the award ahdges is contested,

(e)an indication of the facts relied on,

(f) the evidence relied on.

Rule 139 - Reply to the Defence for the determinain of damages

The applicant may within one month lodge a RepltheoDefence for the determination
of damages limited to the matters raised in theeDeH.

Rule 140 - Further procedure (Application for the cetermination of damages)

1. The judge-rapporteur may order further exchangeritfen pleadings, within time periods
to
be specified.

2. The provisions of Part 1, Chapters 2 (Interim pdore) and 3 (Oral procedure) shall apply
mutatis mutandis but with such reduced timetable as the judge-rapppomay order. He shall
decide on the obligation to bear the legal costh@fproceedings for the determination of
damages in accordance with Article 69 of the Agrexim
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SECTION 2 - REQUEST TO LAY OPEN BOOKS

_Rule 141 - Contents of theeguestRequesto lay open
books

If the applicant has made a request pursuant te R2l.1 (c), Rules 134 to 136 shall apply
| mutatis mutandis. The Requestrequeshall contain

(a) particulars in accordance with Rule 131.1 (a) dnd (

(b) a description of the information held by the ungsstul party to which the applicant

requests

access, in particular accounts, bank documentaiaydelated document concerning the

infringement,

(c) the reasons why the applicant needs access tmthimation,

(d) the facts relied on,

(e) the evidence offered in support.

Rule 142 - Defence of the unsuccessful party and jitg to Defence

1. If the unsuccessful party accepts theuestRequesd lay open books, it shall inform the
Registry.

The judge-rapporteur shall make the order to lagndpooks in accordance with the
regquestRequesy-

lay

_open books.

2. If the unsuccessful party contests thguestRequetd lay open books, it shall withizne
moenthtwo monthef

service of theeguestRequesd lay open books lodge a Defence tortigiestRequeso lay
open books.

3. The applicant may within 14 days lodge a RephhwDefence tthe Request ttay
open
books.

Rule 138 on Contents of the Defence to the applidan for the determination of damages
shall applymutatis mutandis

Rule 139 - Reply to the Defence for the determinain of damageshall applymutatis
mutandis.

Rule 140 on Further procedure (Application for thedetermination of damages)khall
apply

mutatis mutandis
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Rule 143 - Decision on the Request to lay open baok

1. The Court may

(@) order the unsuccessful party to open its bookedapplicant within a time period to be
specified and subject to such terms as the Courtdeam appropriate having reganter aliato
Article 58 of the Agreement and Rule 190.1,

(b) inform the applicant and specify a time period witivhich the procedure for the award of
damages shall be continued.

2. Where theeguestRequetd lay open books is not allowable, the Courtlsh&rm the

applicant and
specify a time period within which the proceduretfee award of damages shall be continued.
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Relation with draft Agreement: Article 69

Rule 150 - Separate proceedings for cost order

1. A cost order may be the subject of separate praogedollowing a decision on the merits
and,

if applicable, a decision for the determinatiordamagesThe cost order shall cover costs
incurred in the proceedings by the Court such atsdor simultaneous interpretation and
costs

incurred pursuant to Rules 201 and 202 and, sutnebe Rules 152 to 156, the costs of the
successful party.

2. The Court may order an interim award of costs &odiccessful party in the decision on the
merits or in a decision for the determination aindges, subject to any conditions that the
Court

may decide.

Rule 151 - Start of proceedings for cost order

Where the successful party (hereinafter "the apptlg wishes to seek a cost order, it shall
within one month of service of the decision lodge* @pplication for a cost order which shall
contain

(a) particulars in accordance with Rule 13.1 (a) to (d)

(b) the date of the decision and the case number dii¢he

(c) a statement as to whether the decision on thesnstibhe subject of an appeal

(d) an indication of the costs for which compensatreguested, which may include recovery
of court fees and costs of representation, of 8gas, of experts, and other expenses

Rule 152 - Compensation for representation costs iecision on the merits

1. The successful party shall be entitled to recogasonable and proportionate costs for
representation.

2. The Administrative Committee shall adopt a scaleecbverable costs which shall set
ceilings

for such costs by reference to the value of thpudes The scale may be adjusted from time
to

time.

Rule 153 - Compensation for costs of experts
The compensation for costs of experts shall bedbasdhe rates that are customary in the

respective sector, with due regard to the requesgebrtise, the complexity of the issue and the
time spent by the expert for the services rendered.
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Rule 154 - Compensation for costs of witnesses

Where the Court has ordered the deposit of a stiisnt to cover the expenses of a witness in
accordance with Rule 180, compensation may be stegidor payments made by the Registry

towards the expenses incurred by a witness.
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Rule 155 - Compensation for costs of interpretersral translators

1. The compensation for costs of interpreters shalhbeates that are customary in the
country

of the division in question, depending on the ipteter's training and professional experience.

2. The compensation for costs of translators shalhbeates that are customary in the country

of
the division in question, depending on the trawsiatraining and professional experience.

Rule 156 - Further procedure

1. The judge-rapporteur may request the applicantdwige written evidence of all costs
requested in Rule 151(c). The judge-rapporteur sialv the unsuccessful party an
opportunity

to comment in writing on the costs requested inalgény item of costs that should be
apportioned or borne by each party in accordante Auticle 69(1) to (3) of the Agreement.

_2. The judge-rapporteur shall decide in writing on¢bets to be awarded or apportioned
Ianccordance with Article 69(1) to (3) of the Agreere

3-The costs shall be paid within the period ordengthk judge-rapporteur.

3.

Rule 157 - Appeal against the costs decision

The decision of the judge rapporteur as to codisroay be appealed to the Court of Appeal
in accordance with Rulg20.2221
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PART 2 - EVIDENCE
Relation with draft Agreement: Article 53
Rule 170 - Means of evidence and means of obtainiegidence

1. In proceedings before the Court, the meansidkage shall include in particular the
following:

(a) written evidence, whether printed, hand-writtemi@wn, in particular documents, written
witness statements, plans, drawings, photographs;

(b) expert reports and reports on experiments cartikdoo the purpose of the proceedings;
(c) physical objects, in particular devices, produetapodiments, exhibits, models;

(d) electronic files and audio / video recordings.

2. Means of obtaining evidence shall include irtipalar the following:
(a) hearing of the parties;

(b)summoning, hearing and questioning of witnesses;

(c) appointing and hearing of experts;

(d)ordering a party or a third party to produce evaen

(e)ordering inspection of a place or a physical object

(f) ordering measures to preserve evidence.
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Rule 171 - Offering of evidence

1. A party making a statement of fact that is contkstelikely to be contested by the other party
shall indicate the means of evidence to provenitase of failure to indicate the means of
evidence regarding a contested fact, the Courl k& such failure into account when deciding
the issue in question.

2. A statement of fact that is not specifically coteesby any party shall be held to be true as
between the parties.

Rule 172 - Duty to produce evidence

1. Evidence available to a party regarding a statemief@ict that is contested or likely to be
contested by the other party must be produced dpdity making that statement of fact.

2. The Court may at any time during the proceedingsioa party making a statement of fact to
produce evidence that lies in the control of theatyp If the party fails to produce the evidence,
the Court shall take such failure into account wHeciding on the issue in question.
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CHAPTER 1 - WITNESSES AND EXPERTS OF THE PARTIES

_Rule 175 - Written witness statement
1. A party seeking to offer witness evidence may lodgeritten witness statement.

2. A written witness statement shall be signed byitieess and shall include a statement of
the

witness that he is aware of his obligation totted truth and of his liability under applicable
national law in the event of any breach of thisgdiion. The statement shall set out the
language

in which the witness shall give oral evidence atessary.

Rule 176 - Application for the hearing of a withessn person

Where a party seeking to offer witness evidencenaarobtain a written witness
statement, it shall make an* Application for theatieg of a witness in person which
shall set out

(@) the reasons why the witness shall be heard in pemsd

(b) the facts which the party expects the witness tdicn.

(c) the language in which the witness shall give evtgen

Rule 177 - Summoning of witnesses to the oral heag

1. The Court maypf its own motiororder that a withess be heard in persbiis-evwn-metion
or

(a) where a written witness statement is challengethbéyther party or

(b) on an application for the hearing of a withesserspn [Rule 176].

2. An order of the Court summoning a witness todita hearing shall in particular indicate
(@)the name, address and description of the witness,

(b)the date and place of the oral hearing,

(c) an indication of the facts of the case about whikghwitness is to be examined,
(d)information about the reimbursement of expensesried by the witness,

(e)information about the sanctions which may be imdasea defaulting witness [Rule 179).
(f) a statement as to whether the witness will be eurest by the Court and the parties
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Rule 178 - Hearing of withesses

1. After the identity of the witness has been distiabd and before hearing his evidence, the
presiding judge shall ask the witness to make dheviing declaration:

"l solemnly, sincerely and truly declare and affttmat the evidence | shall give shall be the truth,
the whole truth and nothing but the truth.”

2. The witness shall give his evidence to the Court.
3. The hearing of a witness who has signed a writténess statement shall begin with the

confirmation of the evidence given therein. Thene#ts may elaborate on the evidence contained
in his written witness statement.
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4. The presiding judge and the judges of the panelpuiayuestions to the witness.

5. Under the control of the presiding judge, the garthay put questions to the witness. The
presiding judge may prohibit any question whichas designed to adduce admissible evidence.

6. The Court may allow a witness to give evidenceufploelectronic means, such as video
conference. Paragraphs 1 to 5 and 7 shall apply.

7. With the consent of the Court a witness may gividence in a language other than the
language of proceedings.
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Rule 179 - Duties of witnesses
1. Witnesses who have been duly summoned shall oleeyummons and attend the oral hearing.

2. Without prejudice to paragraph 3, if a witness vilas been duly summoned fails to appear
before the Court or refuses to give evidence ona&e the declaration referred to in Rule 178.1,
the Court may impose upon him a pecuniary sanctairexceeding [EUR***] and may order
that a further summons be served at the witnessiseapense. The Court may send a Letter
Rogatory to the competent national court pursuafiile 202.

3. Nobody shall be obliged to sign a written witnetsgesnent or to give evidence at an oral
hearing if he/she is a spouse, partner equal poasg under applicable national law, descendant,
sibling or parent of a party. A witness may alsoise to answer questions if answering them
would violate a professional privilege or otherydat confidentiality imposed by the national

law applicable to the witness or expose him oishsuse, partner equal to a spouse under
applicable national law, descendant, sibling oepato criminal prosecution under applicable
national law.

4. The Court may decide to report to the competeritaaities of the Contracting Member States
whose courts have criminal jurisdiction in cas¢haf giving of false evidence on the part of a
witness.

Rule 180 - Reimbursement of expenses of witnesses

1. A witness shall be entitled to reimbursement of

(@) expenses for travelling and stay and

(b) loss of income caused by his hearing in person.

After the witness has carried out his duties anohups request, the Registry shall make a
payment to the witness towards the expenses irtturre

2. Where a party has lodged an Application for theihgeof a witness in person, the Court shall
make the summoning of the witness conditional uperdeposit of a sum sufficient to cover the
expenses referred to in paragraph 1.

3. Where the Court orders of its own motion that anests be heard in person, the funds
necessary shall be provided by the Court.
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Rule 181 - Experts of the parties
Subject to the orders of the Court referred to uteR 104(e) and 112.2(b) a party may provide

any expert evidence that it considers necessatgsRT5 to 180 shall apphgutatis mutandis to
experts of the parties.

_7%@_
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GHAPTER 2 - QGORT BEXPERTS

Relation with draft Agreement: Article 57

_Rule 185 - Appointment of a court expert

1. Where the Court must resolve a specific techniaakton in relation to the case, it may of its
own motion (and after hearing the parties) appaiocburt expert.

2. The parties may make suggestions regarding thditigenthe court expert, his technical
background and the questions to be put to him.

3. The court expert shall be responsible to the Canaitshall possess the expertise,
independence and impartiality required for beingaapted as court expert.

4. The Court shall appoint a court expert by way afeorwhich shall in particular specify
(a)the name and address of the expert appointed,

(b)a short description of the facts of the case,

(c)the evidence submitted by the parties in respetiteotechnical question,

(d)the questions put to the expert, with the appropitevel of detail, including where
appropriate suggestions relating to any experimienbe carried out,

(e)when and under what conditions the expert may veaaher relevant information,

(f) the time period for the presentation of the expepbrt,

(g)information about the reimbursement of expenseasriad by the expert,

(h) information about the sanctions which may bpased on a defaulting expert.

5. The expert shall receive a copy of the order, togretvith the documents and other evidence
that the Court considers to be necessary for cagryut his task.

6. The expert shall be required upon receipt of tldeoto confirm in writing that he will present
the expert report within the time period specifigdthe Court.

7. The Court may reduce any fee agreed with the exyyesth equitable amount if the expert did
not deliver his report within the time period sgiedl by the Court or if the report did not have
the quality to be expected of the expert.

8. If an appointed court expert does not presentdpent within the time period specified or, if
extended at the expert's request, the extendeadpdine Court may appoint another expert in his
place. The Court may hold the expert liable foroalpart of the costs of appointing and
reimbursing another expert.

9. The Registry shall maintain an indicative list mperts.
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Rule 186 - Duties of a court expert

1. The court expert shall present an expert reposiriting within the time period specified by
the Court [Rule 185.4(f)].

2. The court expert shall be under the supervisiagh@Court and shall inform the Court of his
progress in carrying out his task.

3. The court expert shall give expert advice only aaggions which have been put to him.

4. The court expertvlishall not communicate with one party without the othetybeing present
\(/)vrithout the consent of the other party.

5. The court expentvilishall not communicate the contents of his report taltparties.

6. The court expert shall attend the oral hearingsdnradl be open to questions from the Court and
the parties.

Rule 187 -Expert report

Once the final report of the court expert has h@esented to the Court, the Court shall invite the
parties to comment on it either in writing or drithe oral hearing.

Rule 188 - Hearing of a court expert

Rules 178 to 180 shall apptyutatis mutandis to a court expert.

_7%@_
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CHAPTER 3 - ORDER TO PRODUCE EVIDENCE AND TO COMMUN ICATE
INFORMATION

ORDER TO PRODUCE EVIDENCE
Rule 190 - Order to produce evidence

1. Where a party has presented reasonably availatlplansible evidence in support of its
claims and has, in substantiating those claimsispe evidence which lies in the control of the
other party or a third party, the Court may upaerasoned request of the party specifying such
evidence, order that party to produce such eviddrmethe protection of confidential

information the Court may order that the evidenealisclosed to certain named persons only and
be subject to appropriate terms of non-disclosure.

2. During the written and interim procedures, a pargy request such an order to produce
evidence.

3. The judge-rapporteur may make such order in theeemrprocedure or in the interim procedure
having given the other/third party an opportunityoe heard.

4. An order to produce evidence shall in particulacsiy

(@) under which conditions, in what form and within wkimme period the evidence shall be
produced,

(b) any sanction which may be imposed if the evidesg®i produced according to the order.

5. Where the Court orders a third party to producdewie, the interests of that third party shall
be duly taken into account.

6. An order to produce evidence shall be subjecteqtiovisions of Rules 179.3, 287 and 288.

7. If a party fails to comply with an order to produmadence, the Court shall take such failure
into account when deciding on the issue in question

Relation with draft Agreement: Article 59

[Article 6 (1) Directive 2004/48/EC; Article 43(1) TRIPY

~+6~
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ORDER TO COMMUNICATE | NFORMATION
Rule 191 - Application for order to communicate inbrmation
1. The Court may in response to a reasoegpkest of a party order the other party or any

third party to communicate such information in tloatrol of that other party or third party as is
specified in Article 67 of the Agreement or suchestinformation as is reasonably necessary for

the purpose of advancing that party's case .

Relation with the draft Agreement: Article 67
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CHAPTER 4 - ORDER TO PRESERVE EVIDENCE (SAISIE) AND ORDER FOR
INSPECTION

ORDER TO PRESERVE EVIDENCE (Saisie)
Rule 192 - Application for preserving evidence

1. An Application for preserving evidence may be ladigg a party (within the meaning of
Article 4647 of the Agreement) (hereinafter "the applicant"jh& division where the applicant
has

commenced infringement proceedings on the mefiteelapplication is lodged before
proceedings on the merits have been started itlshébddged at the division where the applicant
intends to start proceedings on the merits.

2. The *Application for preserving evidence shall contain

(a) particulars in accordance with Rule 13.1 (a) to (i)

(b) a clear indication of the measures requested [Rfel], including the exact location of the
evidence to be preserved,

(c) the reasons why prompt measures are needed toy@eskevant evidence,

(d) the facts and evidence relied on in support ofthplication.

Where main proceedings on the merits of the cage hat yet been started before the Court, the
Application shall in addition contain a concise cdgsion of the action which will be started
before the Court, including an indication of thetf&aand evidence which will be relied on in
support.

3. Where the applicant requests that measures torpeeseidence be ordered without hearing
the other party (hereinafter "the defendant"),Apelication for preserving evidence shall in
addition set out the reasons for not hearing tiiendiant having regard in particular to Rule 197.
The applicant shall be under a duty to disclosemaaterial fact known to it which might
influence the court in deciding whether to makegder without hearing the defendanhe
application shall not be entered on the registét natice has been given to the defendant
pursuant to Rule 197.2.

4. Where the Application for preserving evidence gged after main proceedings on the merits
of the case have been started before the Couygpkcation shall be drawn up in the language
of the proceedings. Where the Application is lodigefbre main proceedings on the merits of the
case have been started before the Court, Rules 48l shall applynutatis mutandis.

5. The applicant shall pay the fee for the Applicationpreserving evidence [EUR***], in
accordance with Part 6. Rule 15.2 shall applyatis mutandis.

Relation with draft Agreement: Article

5960 [Article 7 Directive 2004/48/EC]
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Rule 193 - Examination as to formal requirements, @cording in the register, assignment
to panel, designation of judge-rapporteur, singleydge

1. Where main proceedings on the merits of the lsage not yet been started before the
Court,

the Application for preserving evidence shall balt@ith in accordance with

- Rule 16: formalities examination by Registry

- Rule 17.3(a) to (c) .2: date of receipt, recording in thgiseer, case number,
assignment to

panel

- Rule 18: designation only of judge-rapporteur bgsmting judge

2. Where main proceedings on the merits of the lsage already been started before the
Court,

an Application for preserving evidence shall imnagely be

- examined by the Registry in accordance with Rule 16

- forwarded to the panel to which the case has besigreed or to the single judge to whom
the

case has been assigned [Rules 17.2 and 194.3]and .4

3. The judge-rapporteur or single judge decidingui\pplication for preserving evidence
shall
have all necessary powers of the Court.
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Rule 194 - Examination of the Application for preseving evidence

1. Without prejudice to the Court's decision onAfpplication for preserving evidence, the Court
shall have the discretion to
(@) inform the defendant about the Application avite him to lodge, within a time period to be
specified, an *Objection to the Application for pegving evidence which shall contain
() the reasons why the Application shall fail,
(il) the facts and evidence relied on, in partica@ay challenge to the facts and evidence
relied on by the applicant,
(i) where main proceedings on the merits of tasechave not yet been started before the
Court, the reasons why the action which will betsthbefore the Court shall fail and an
indication of the facts and evidence relied onupmort,
(b) summon the parties to an oral hearing,
(c) summon the applicant to an oral hearing withoufpitesence of the defendant.
(d) decide the Application

2. In exercising its discretion, the Court shaltanto account

(a) the urgency of the case,

(b) whether the reasons for not hearing the defendfarie[192.3 and Rule 197] appear well-
founded,

(c) the probability that evidence may be destroyedtlogrvise cease to be available [Rule 197].

3. The presiding judge may decide that he or tlggurapporteur or other single judge or the
standing judge may decide on the Application.
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4. In cases of extreme urgency the applicant malyapithout formality for an order to

preserve evidence to the standing judge desigmatctordance with Rule 345.5. The
standing

judge shall decide the procedure to be followedhenApplication.

5. If the Court decides to inform the defendant alibetApplication the Court will first give
the

applicant the possibility to withdraw the Appliaati In the event of such withdrawal the

applicant may request that the Court shall ordatr Application and its contents shall remain
confidential.

6. If the patent the subject of the Application isoaise subject of a Protective Letter pursuant
to

Rule 207 the applicant may withdraw the Applicagsuant to paragraph 5.
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Rule 195 - Oral hearing

1. Where the Court decides to summon the parties trarhearing, the date for the oral hearing
shall be set as soon as possible after the daiezeipt of the Application for preserving
evidence.

2. Rules 111 to 116 shall apptyutatis mutandis. Where the applicant is absent from the oral
hearing without a reasonable excuse, the Court ishatt the Application for preserving
evidence.

3. The decision of the Court on the Application foegerving evidence shall be given in writing
as soon as possible after the closure of the elitg. If the Court deems appropriate, the
decision may be given orally to the parties ateheé of the oral hearing but shall as soon as
practicable thereafter be given in writing.

Relation with draft Agreement: Article 60
Rule 196 - Decision on the Application for preservig evidence

1. The Court may order the following:

(a) preserving evidence by detailed description, witkvithout the taking of samples;

(b) physical seizure of allegedly infringing goods;

(c) physical seizure of the materials and implemengsl irs the production and/or distribution of
these goods and any related document.

For the protection of confidential information tBeurt may order that any of the above be
disclosed only to certain named persons and sulgjegipropriate terms of non-disclosure.

2. An order to preserve evidence shall specify thaless otherwise ordered by the Court, the
outcome of the measures to preserve evidence ntapemsed in the proceedings on the merits
of the case.

3. The order to preserve evidence shall be enforcéainiediately, unless the Court decides
otherwise. The Court may set conditions to the reefability of the order, specifying in
particular
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(@) who may represent the applicant when the measui@gserve evidence are being carried
out

and under what conditions,

(b) any security which shall be provided by the applica

If necessary, the Court may set penalties appkctablhe applicant if these conditions are not
observed.

4. 4—The order to preserve evidence shall specify aopesho shall carry out the measures
referred

to in paragraph 1 and present a written Reporhemteasures to preserve evidence, all in
accordance with the national law where the measareeexecuted, to the Court within a time
period to be specified.
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5. The person referred to in paragraph 4 shall be&gsional person or expert, who
guarantees

expertise, independence and impartiality. Where@ppate and allowed under applicable
national law, the person may be a bailiff or assidty a bailiff. In no circumstances may an
employee or director of the applicant be presetit@execution of the measures.

6. The Court may order the applicant to provide adegsacurity for the legal costs and
other

expenses and compensation for any injury incurrdikely to be incurred by the defendant
which the applicant may be liable to bear. The €shall do so where the order to preserve
evidence was made without the defendant having beard. The Court shall decide whether
it

is appropriate to order the security by deposhiank guarantee.

7. The order to preserve evidence shall indicateahatppeal may be lodged in accordance

with
Article 73 of the Agreement.

Relation with draft Agreement: Article 60(+1
)-(4) [Article 7 Directive 2004/48/EC]
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Rule 197 - Order to preserve evidence without hearg the defendant

1. The Court may order measures to preserve evidéhde (96.1) without the defendant having
been heard, in particular where any delay is likelgause irreparable harm to the applicant or
where there is a demonstrable risk of evidencegog@stroyed or otherwise ceasing to be
available.

2. Where measures to preserve evidence are orderedutithe defendant having been heard,
Rule 195 shall applgnutatis mutandis to the oral hearing without the presence of themiddnt.
In such cases, the defendant shall be given natitleout delay and at the latest immediately

afterthe time of the execution of the measures.

3. Within 10 working days after the execution of theasures, the defendant may request a
review of the order to preserve evidence. The *Regtor review shall set out

(a) the reasons why the order to preserve evidencelshatvoked or modified,

(b) the facts and evidence relied on.

4. The Court shall order an oral hearing to revilegvorder without delay. Rule 195 shall apply.
The Court may modify, revoke or confirm the ordarcase the order is modified or revoked the

-67-

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



Court shall oblige the persons to whom confidemtitdrmation has been disclosed to keep
this
_information confidential. [Rule 196.1]

Relation with draft Agreement: Article
60(6) [Article 7 Directive 2004/48/EC]

Rule 198 - Revocation of an order to preserve evidee

1. The Court shall ensure that an order to presendenee is revoked or otherwise cease to
have

effect, upon request of the defendant, withoutyglieg to the damages which may be claimed,
if,

within a time period not exceeding 31 calendar day®0 working days from the date of the
order, whichever is the longer, the applicant dussstart proceedings on the merits of the
case

before the Court.

2. Where the measures to preserve evidence are revaketiere they lapse due to any act or
omission by the applicant, or where it is subsetiyéound that there has been no
infringement

or threat of infringement of the patent, the Conay order the applicant, upon request of the
defendant, to provide the defendant appropriatepem®ation for any injury caused by those
measures [Rule 354.4].

Relation with draft Agreement: Article 60(8) and
(9) [Article 7 Directive 2004/48/EC]
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ORDER FOR INSPECTION
Rule 199 - Order for inspection

1. The Court may, either of its own motion (but onfieahearing the parties) or on a reasoned
request by a party, order an inspection of produesices, methods, premises or local situations
in situ. For the protection of confidential information t@eurt may order that any of the above
be disclosed only to certain named persons aneéciuioj appropriate terms of non-disclosure in
accordance with Article 58 of the Agreement.

2. Rules 192 to 197 shall apphyutatis mutandis.

Relation with draft Agreement: Article 60
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CHAPTER 5 - OTHER EVIDENCE

Rule 200 - Order to freeze assets

1. Where a party has presented reasonably availadlplansible evidence in support of its
claim that a patent has been or is about to bengdéd the Court may, whether before or after
proceedings have been commenced, order a partg n&nove from its jurisdiction any assets or
particular assets located therein nor to deal ynemsets, whether located in within its jurisdiatio
or not.

2. Rules 192 to 195 and Rules 197 and 198 shall apytigtis mutandis.
Relation with draft Agreement: Article 61
Rule 201 - Experiments ordered by the Court

1. Without prejudice to the possibility for partiesgarties' experts to carry out experiments, the
Court may, of its own motion (but only after hegrthe parties) or on a reasoned request by a
party, order an experiment to prove a statemefaabdffor the purpose of proceedings before the
Court.

2. A party requesting to be allowed to prove a statgroéfact by means of experiments shall
lodge a request as soon as practicable in theewnittocedure or the interim procedure to carry
out experiments which shall

(a) identify the facts intended to be established leyetkperiments, describe the proposed
experiments in detail and the reasons for carrginghe proposed experiments,

(b) propose an expert to carry out such experiments,

(c) disclose any previous attempts to carry out singigreriments.

3. Other parties to the proceedings shall be invibestate whether they dispute the facts intended
to be established by the experiments. They shedl la¢ invited to comment on the request,
including the identity of the expert proposed amel description of the experiments.

4. Unless otherwise ordered by the Court the partyasting experiments shall initially bear the
costs of the experiment.

5. The order of the Court allowing the experimentdis$gecify the detailed experiments and

(@) the name and address of the expert or experts wehto &@arry out the experiments and draw
up the report on the experiments,

(b) the time period for carrying out the experimentd,avhere appropriate, the exact time and
place where they are to be carried out,

(c) if necessary, other conditions for carrying outélperiments,

(d) the time period for presenting the report on theeeixnents and, where appropriate, directions
relating to the contents of the report.
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6. Where appropriate, the Court may order that theexents be carried out in the presence
of
the parties and their experts.

7. Once the report on the experiments is presentdtetCourt, it shall invite the parties
to
comment on it either in writing or during the onalaring.

Rule 202 - Letters rogatory

1. The Court may, of its own motion (but only afteahag the parties) or on a reasoned
request

by a party, issue letters rogatory for the heaohgitnesses by other competent courts or
authorities.

2. The Court shall draw up letters rogatory in thegleage of the competent court or authority
or
shall attach to such letters a translation into ldraguage.

3. Subject to paragraph 4, the competent court owatytshall apply national law as to the
procedures to be followed in executing such reguesd, in particular, as to the appropriate
measures of compulsion.

4. The Court shall be informed of the time when, dr@glace where, the enquiry or other
legal
measure is to take place. It may inform the partigesses and experts concerned.

[ Council Regulation No 1206/2001 of 28 May 2001 on co-oper ation between the courts of the
Member States in the taking of evidence in civil or commercial matters]
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PART 3 - PROVISIONAL MEASURES
Relation with draft Agreement: Articles 32(1) (c) and 62
Rule 205 - Stages of the proceedings (summary pr@&cbngs)

Summary proceedings before the Court of First mstashall consist of the following stages:

(@) a written procedure;
(b) an oral procedure, which may include an oral hgaoirthe parties or of one of the parties.

Rule 206 - Application for provisional measures

1. An Application for provisional measures may be leddy a party (hereinafter "the applicant")
before or after main proceedings on the merithefdase have been started before the Court.

2. An *Application for provisional measures shall caint

(a) particulars in accordance with Rule 13.1 (a) to (i)

(b) a indication of the provisional measures whichlamg requested [Rule 211.1],

(c) the reasons why provisional measures are necdssprgvent a threatened infringement, to
forbid the continuation of an alleged infringemento make such continuation subject to the
lodging of guarantees,
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(d) the facts and evidence relied on in support ofbelication, including evidence to support
the claim that provisional measures are necessalyding the matters referred to in Rule
211.2

and .3,

(e) a concise description of the action which will berted before the Court, including an
indication of the facts and evidence which willreéed on in support of the main proceedings
on

the merits of the case.

3. Where the applicant requests that provisionalsuees be ordered without hearing the other
party (hereinafter "the defendant"), the *Applicatifor provisional measures shall in addition
contain

(a) the reasons for not hearing the defendant havigardein particular to Rule 197,

(b) information about any prior correspondence betvikerparties concerning the alleged
infringement, and

(c) the applicant shall be under a duty to disclosemaaterial fact known to it which might
influence the Court in deciding whether to makeater without hearing the defendant
including

any pending proceedings and/or any unsuccessérhpttin the past to obtain provisional
measures in respect of the patent (or patents).

4. Rule 14 shall applsnutatis mutandis. The applicant shall pay the fee for the Application
provisional measures [EUR***], in accordance withrf6. Rule 15.2 shall apphputatis
mutandis.
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Rule 207 - Protective letter

1. If a person entitled to start proceedings undeickrd7 of the Agreement considers it likely
that an Application for provisional measures agdin® as a defendant may be lodged before the
Court in the near future, he may file a Proteckatter.

2. The *Protective letter shall be filed with the R&gy in the language of the patent and shall
contain

(@)the name of the defendant filing the Protectivielednd of the defendant's representative,
(b)the name of the presumed applicant for provisiomasdsures,

(c) postal and electronic addresses for service oddfendant filing the Protective letter and the
names of the persons authorised to accept service,

(d)postal and, where available, electronic addressesefvice on the presumed applicant for
provisional measures and the names of the persaherased to accept service if known,
(e)where available, the number of the patent (or ps}e@oncerned and, where applicable,
information about any prior or pending proceedirgfsrred to in Rule 13(L(h),

(f) the statement that the letter is a Protectiverlette

The Protective letter may contain

(9)an indication of the facts relied on, which niagiude a challenge to the facts expected to be
relied on by the presumed applicant and/or, whppiiGable, any assertion that the patent (or
patents) is (are) invalid and the grounds for sagdertion,

(h) any available written evidence relied on,

(i) the arguments of law, including the reasons wahy Application for provisional measures
should be rejected.
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3. The defendant filing the Protective letter shalf gee fee for filing a Protective letter
[EUR***], in accordance with Part 6. Rule 15.2 dregbply mutatis mutandis.

4. The Registry shall as soon as practicable examiregher the requirements of paragraphs
2(a)

to (f) and 3 have been complied with. If these meuents have been complied with, the
Registry shall as soon as practicable,

(@) record the date of receipt andsigna number to the Protective letter,

(b) subject to Rule 207.6ecord the Protective letter in the register,

(c) provide details of the Protective letter to alldband regional divisions

(d) where an Application for provisional measures Hasady been lodged, inform the panel or
the single judge dealing with the Application abthé filing of the Protective letter.

5. If the defendant has not complied with the regsjuents oparagraph 4paragrapiize
Registry shall as

soon as practicable invite the defendant to

(a) correct the deficienciesithwithin 14 days; and

(b) where applicable, pay the fee referred to in paaiyB.
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6. The protective letter shall not be publicly dablie on the register until it has been forwarded
to the applicant pursuant to Rule 207.7.

6.7Where an Application for provisional measures issequently lodged the Registrar shall
forward a copy of the protective letter to the pamgudge appointed under Rule 208 together
with the Application for provisional measures ahdlsforward a copy to the applicant as soon
as practicable.

7.8If no Application for provisional measures has blslged within six months from the date of
receipt of the Protective letter, the Protectitteteshall be removed from the register unless the
person who has lodged the Protective letter has fwithe expiry of such period applied for an
extension of sixrethsmonth@and paid a fee for the extension [EUR***] in acdance with Part
6.

Further extensions may be obtained on further paysn#f the fee

8. 8. Rule 15.2 shall applgnutatis mutandis.

Rule 208 - Examination as to formal requirements, &cording in the register, assignment to
panel, designation of judge-rapporteur, single judg

1. The Application for provisional measures shall kareined by the Registry in accordance
with Rule 16. The Registry shall in addition exaenwhether any Protective letter relevant for
the Application is recorded in the register.

2. Where main proceedings on the merits of the cage hat yet been started before the Court,
Rule 17 (date of receipt, recording in the regjstase number, assignment to panel) and Rule 18
(designation of judge-rapporteur by presiding jydgiell applymutatis mutandis. In urgent

cases, the presiding judge may decide that he exp@rienced judge of the panel, acting as

1

N

N
1
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| 2
single judge, may decide on the Application in adaace with Rules 209 to 213 with a
reduced
_time-table.

3. Where main proceedings on the merits of the cage alaeady been started before the
Court,

the Application for provisional measures shall indnagely be forwarded to the panel to

which

the case has been assigned or to the single judgegent cases (where the case has not been
assigned to a single judge), the presiding judgg deaide that he or the judge-rapporteur,
acting

as single judge, may decide on the Applicationceoadance with Rules 209 to 213 with a
reduced time-table.

4. The single judge deciding on the Application fopyasional measures shall have all
necessary
powers of the Court.

Relation with draft Agreement: Article
8(7) Relation with draft Satute: Article
19
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Rule 209 - Examination of the Application for provsional measures

1. Without prejudice to the Court's decision onApplication for provisional measures,
the
Court shall have the discretion to
(a) inform the defendant about the Application arte him to lodge, within a time period to
be
specified, an *Objection to the Application for gisional measures which shall contain
() the reasons why the Application shall fail,
(i) the facts and evidence relied on, in partica@ay challenge to the facts and
evidence
relied on by the applicant;
(ii)) where main proceedings on the merits of tasechave not yet been started before
the
Court, the reasons why the action which will betethbefore the Court shall fail and
the
facts and evidence relied on in support,
(b) summon the parties to an oral hearing,
(c) summon the applicant to an oral hearing withoufptlesence of the defendant.

2. In exercising its discretion, the Court shalparticular take into account

(@) whether the patent has been upheld in an oppogitmredure before the European Patent
Office or has been the subject of proceedings ynadiner court,

(b) the urgency of the case,

(c) whether the applicant has requested provisionasuarea without hearing the defendant
and

whether the reasons for not hearing the defenggreaa well-founded,

(d) any Protective letter filed by the defendant; tleen@ shall in particular consider
summoning

parties to an oral hearing if a relevant Protediteer has been filed by the defendant.

3. In cases of extreme urgency the standing judgeiajgubin accordance with Rule
194345.59may

decide immediately on the Application for provissbmeasures and the procedure to be
followed

on the Application.

4. If the applicant has applied for provisional measuwwvithout hearing the defendant and the
Court decides not to grant provisional measuresowit hearing the defendant the applicant
may

and-the
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withdraw the Application and may request that tlee€order that the Application and
the contents of the Application remain confidential

Rule 210 - Oral hearing

1. Where the Court decides to summon the parties trarhearing, the date for the oral
hearing

shall be set as soon as possible after the daiezeipt of the Application for provisional
measures.

2. The Court may order the parties to provide furth@rmation, documents and other
evidence

before or during the oral hearing, including evicketo enable the Court to make its decision
in

accordance with Rule 211. Part 2 of these RuleSwitence shall be applicable only to the
extent determined by the Court.

3. Rules 111 to 116 shall apphyutatis mutandis. Where the applicant is absent from the oral
hearing without a reasonable excuse, the Court sf)att the Application for provisional
measures.

4. The decision of the Court on the Application fooyasional measures shall be given in
writing

as soon as possible after the closure of the ewding. If the Court deems appropriate, its
decision may be given orally to the parties atehe of the oral hearing.
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Rule 211 - Decision on the Application for provisinal measures

1. The Court may in particular order the followimgvisional measures:

(a) injunctions against a defendant;

(b) the seizure or delivery up of the goods suspedt@tfronging a patent right so as to prevent
their entry into or movement within the channelsanmerce;

(c) if an applicant demonstrates circumstances likelgrtdanger the recovery of damages, a
precautionary seizure of the movable and immovplaperty of the defendant, including the
blocking of his bank accounts and other assets

(d) make an interim award of costs.

2. In taking its decision the Court shall be satisfiath a sufficient degree of certainty that the
applicant is entitled to commence proceedings @untsto Article 47, that the patent in question
is valid and that his right is being infringed,tbat such infringement is imminent.

3. In taking its decision on the Application for preninal measures, the Court shall have the
discretion to weigh up the interests of the parties

4. The Court may order the applicant to provide adaggacurity for appropriate compensation
for any injury likely to be caused to the defendahich the applicant may be liable to bear in the
event that the Court revokes the order for provigianeasures. The Court shall do so where
interim measures are ordered without the defenlgaving been heard. The Court shall decide
whether it is appropriate to order the securitydbposit or bank guarantee. The order shall be
effective only after the security has been giveadoordance with the Court's decision.
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5 5. The decision on provisional measures shall inditeean appeal may be
brought in
_accordance with Article 73 of the Agreement.

Relation with draft Agreement: Article 62(2) and (3)
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Rule 212 - Decision on provisional measures withotearing the defendant

1. The Court may only order provisional measures witlibe defendant having been heard in
cases where any delay is likely to cause irreparabim to the applicant. Rule 197 shall apply
mutatis mutandis.

2. Where provisional measures are ordered withoutl&iendant having been heard, Rule 210
shall applymutatis mutandis to the oral hearing without the presence of themlgdnt. In such
cases, the defendant shall be given notice ofriinagponal measures without delay and at the
latest immediately at the time of execution of teasures.

3. The defendant may request a review in accordanteRuile 197.3 and
4.

Relation with draft Agreement: Article 60(5) and (6)

Rule 213 - Revocation of provisional measures

1. The Court shall ensure that provisional measureseaoked or otherwise cease to have
effect,

upon request of the defendant, without prejudiddéodamages which may be claimed, if,
within

a time period provided for in the Court's ordest exceeding 3talendaidaysor 20 working
days, whichever is the longdrom the date of the Court's

_order, the applicant does not start

proceedings on the merits of the case before thetCo

2. Where provisional measures are revoked, or whenel#pse due to any act or omission by
the

applicant, or where it is subsequently found thaté has been no infringement or threat of
infringement of the patent, the Court shall ordher applicant, upon request of the defendant
or

any third party, to provide the defendant or sutdtparty appropriate compensation for any
injury caused by those measures [Rule 354.4].

Relation with draft Agreement 60(9).
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PART 4 - PROCEDURES BEFCRE THE GOURT (F APPEAL
Rule 220 - Appealable decisions

1. An appeal by a party adversely affected mayrbadht against

(@) final decisions of the Court of First Instance,
(b) decisions terminating proceedings as regards ottegfarties,
(c) decisions or orders referred to in Articles 4989, 60, 61, 62 or 67 of the Agreement.

2.2. Procedural decisions or orders of the Court oft itstance may be appealed with leave of
the
CourtefFirst nstanct
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3. 3. The Court of Appeal may hear appeals against sepdegisions on the merits in
infringement
_proceedings and in validity proceedings together.

Relation with draft Agreement: Article 73

[ Examples of final decisions of the Court of First Instance: Rule 118 {(decision on the
merits),

Rule 140 (decision on the award of damages), Rule 157 (decision on costs)]

[Rule 221 - Application for leave to appeal

1. A party adversely affected by a decision or or@éenred to in Rule 157 may lodge an
Application for leave to appeal to the Court of Appwithin 15 calendar days of service of
the

decision or order of the Court refusing leave tpespb.

2. The *Application for leave to appeal shall set out
(a) the reasons why the appeal should be heard.
(b) where necessary, the facts, evidence and argumediets on.

3. The President of the Court of Appeal shall astfig Application for leave to appeal to a
single judge.

Members*  Some membeo$ the Drafting Committesave-propesed
thatbelieve there is a lack of cIanfyArtche 73(2)(b)(ii)efas tothe
yaoroper meaning of
Court The Commlttee have therefor S|mply repraetithe Court-of
Appealwording of the Article in Rule 220.2
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Rule 222 - Subject-matter of the proceedings befoithe Court of Appeal

1. Requests, facts, evidence and arguments submittdeblparties under Rules 225, 226, 230
and 238 shall, subject to paragraph 2, constihgestibject-matter of the proceedings before the
Court of Appeal. The Court of Appeal shall conshé file of the proceedings before the Court of
First Instance.

2. Requests, facts and evidence which have not bdenitged by a party during proceedings
before the Court of First Instance may be disreggtal the Court of Appeal. When exercising
discretion, the Court shall in particular take iattcount

(@) whether a party seeking to lodge new submissioablesto justify that the new submissions
could not reasonably have been made during procgedthefore the Court of First Instance,
(b) whether the new submissions are highly relevantiferdecision on the appeal,

(c) the position of the other party regarding the lodgof the new submissions.

Relation with draft Agreement: Article 73(4)
[Article 114(2) EPC]

Rule 223 - Application for suspensive effect
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1. A party may lodge an Application for suspensiveetfin accordance with Article 74 of the
Agreement.

2. The *Application for suspensive effect shall set ou
(@) the reasons why the lodging of the appeal shak Isagpensive effect,
(b) the facts, evidence and arguments relied on.

3. Rule 221.3 shall applyutatis mutandis. The Court shall decide the Application without
delay.

4. In cases of extreme urgency the applicant may agdpyy time without formality for an order
for suspensive effect to the standing judge [R4l8.8]. The standing judge shall have all the
powers of the Court of Appeal and shall decidepttoeedure to be followed on the application.

Relation with draft Agreement: Article 74
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CHAPTER 1 - WRITTEN PROCEDURE

SECTION 1 - STATEMENT OF APPEAL, STATEMENT OF GROUN DS OF
APPEAL

Rule 224 - Time periods for lodging the Statementfoappeal and the Statement of
grounds of appeal

1. A Statement of appeal shall be lodged by the igqomt

(@) within two months of service of a decision refertedn Rule 220.1 (a) and (b) or

(b) within 15 calendar days of service of a decisionrder referred to in Rules 220(c) and
2

and221 4(3)..

2. The Statement of grounds of appeal shall bedddiy the appellant
(@) within four months of service of a decision referte in Rule 220.1 (a) and (b) or

(b) within 15 calendar daysienthsof service of a decision or order referred to ineR220.
t1(c)
_and .2and-221-4(a)..

Relation with draft Agreement: Article 73(1) and (2)

_Rule 225 - Contents of the Statement of appeal

The * Statement of appeal shall contain

(@) the names of the appellant and of the appellapiesentative,

(b) the names of the respondent and of the respondeptissentative,

(c) postal and electronic addresses for service oappellant and on the respondent, as well
as

the names of the persons authorised to accepteservi

(d) the date of the decision or order appealed agantsthe case number attributed to the file
in

proceedings before the Court of First Instance,

(e) the order or remedy sought by the appellant.
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Rule 226 - Contents of the Statement of grounds appeal

The * Statement of grounds of appeal shall contain

(@) an indication of which parts of the decision orerdre contested,

(b) the reasons for setting aside the contested daasiorder,

(c) an indication of the facts and evidence on whiehappeal is based in accordance with
Rule 222.1 and .2.

[ Rule.99 EPCRUIE99EPC]

Rule 227 - Language of the Statement of appeal amd the Statement of grounds of appeal

1. The Statement of appeal and the Statement ahdsoof appeal shall be drawn up

(@) without prejudice to Article 50(3) of the Agreemamthe language of the proceedings before
the Court of First Instance or

(b) where the parties have agreed in accordance wittl&AB0(2) of the Agreement, in the
Ianguage in which the patent was granted; wherpahmes have agreed in accordance with
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Article 50(2) of the Agreement, evidence of theopmslent's agreement shall be lodged by the
appellant together with the Statement of appeal.

Relationship with draft Agreement: Article 50
_Rule 228 - Fee for the appeal

The appellant shall pay the fee for the appeal [B¥JRr the fee for the interlocutory appeal
[EUR***], in accordance with Part 6. Rule 15.2 dregbply mutatis mutandis.

[EPC Article 108 and Rule 101.2]
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Rule 229 - Examination as to formal requirements ofthe Statement of appeal

1. The Registry shall, as soon as practicable afeelatiging of the Statement of appeal,
examine
whether the requirements of Rules 224.1, 225, 27228 have been complied with.

2. If the appellant has not complied with the requieets referred to in Rules 225, 227 and
228,

the Registry shall invite the appellant to:

(a) correct the deficiencies within 14 days; and

(b) where applicable, pay the fee for the appeal witHiays.

If the appellant has not met the requirement odgia@ph 1 or if the applicant fails to correct
the deficiencies or pay the fee the Registry shédkm the President of the Court of Appeal
who shall reject the appeal as inadmissible bycesa by default. He may give the
appellant an opportunity to be heard beforehand.

Rule 230 - Recording in the register (Court of Appal)

1. If the Statement of appeal complies with theinegments referred to in Rule 229.1, the
Registry shall,

(a) record the date of receipt to the Statement of @pgoed a case number to the appeal file,
(b) record the appeal file in the register,

(c) inform the appellant of the case number and the dfteceipt.

2. The President of the Court of Appeal shall asig case to a panel. Unless otherwise
agreed
by the panel the most senior judge shall be thsigiirey judge.

Rule 231 - Designation of the judge-rapporteur
The presiding judge of the panel to which the ¢esebeen assigned shall designate one judge
of the panel as judge-rapporteur. The presidingguuaiay designate himself as the

judge-rapporteur. The Registry shall as soon astipedole notify the appellant and
respondent of the identity of the judge-rapporteur.
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Rule 232 - Translation of file
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1. If the language of the proceedings before therQuf Appeal is not the language of the
proceedings before the Court of First Instancejutige-rapporteur may order the appellant to
lodge, within a time period to be specified, tratisins into the language of the proceedings
before the Court of Appeal of

(a) written pleadings and other documents lodged by#rges before the Court of First
Instance, as specified by the judge-rapporteur,

(b) decisions or orders of the Court of First Instance.

2. If the appellant fails to lodge the translationslemparagraph 1 within the period specified, the
Court of Appeal may reject the appeal by a decibypdefault in accordance with Rule 357. The
panel may give the appellant an opportunity to &&rth beforehand.

3. The appellant may request that documented costaraflations be taken into account when
the Court fixes the amount of costs in accordanitie Rart 1, Chapter 5.

Relation with draft Agreement: Article 50(2) and (3)

Rule 233 - Preliminary examination of the Statementf grounds of appeal

1. The judge-rapporteur shall examine whether theeBtant of grounds of appeal satisfies the
requirements of Rule 226.

2. If the Statement of grounds of appeal does not tpmiph the requirements of Rule 226, the
judge-rapporteur shall give the appellant leavanh@nd the Statement of grounds of appeal
within such period as he may decide. If the appéliails to amend the Statement within such
period the Court of Appeal may reject the appeahagmissible. The panel may give the
appellant an opportunity to be heard beforehand.

3. Grounds of appeal which are not raised within theqal specified for the Statement of
grounds of appeal in Rule 224.2 shall not be adbiéss

Rule 234 - Challenge to the decision to reject arppeal as inadmissible

1. The appellant may challenge a decision to rejecafipeal as inadmissible under Rules 224.1,
229.2 or 233.2 within one month of service of tleeidion, without providing new grounds of
appeal.

2. The panel to which the case has been assigned Rutke230.2 shall decide any challenge
under paragraph 1.

3. If a decision to reject an appeal as inadmissgket aside, the appeal shall take its normal
course.
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SECTION 2 - STATEMENT OF RESPONSE

_Rule 235 - Statement of response

1. Within three months of service of the Statemergroluinds of appeal, any other party to
proceedings before the Court of First InstagieglmaylodgeanyaStatement of response.

2. Within 15 calendar days of service of grounds qfesh pursuant to Rule 224.2(b), any other
party to proceedings before the Court of Firstdnse may lodge a Statement of Response.

Rule 236 - Contents of the Statement of response

1. The *Statement of response shall contain

(@) the names of the respondent and the respondemtesentative,

(b) postal and electronic addresses for service oreondent and the names of the persons
authorised to accept service,

(c) the case number of the appeal file,

(d) a response to the grounds of appeal.

2. The respondent may support the decision of thet®f First Instance on grounds other than
those given in the decision.

Rule 237 - Statement of cross-appeal

1. A party who has not lodged a Statement of appaaimihe period referred to in Rule
2602241

may still bring an appeal by way of cross-apped#hiwithe period referred to in Rule 235 if one
of the other parties has lodged a Statement ofappe

2. A *Statement of cross-appeal shall be includedhenStatement of response. It shall comply
with the requirements of Rules 225 and 226. RubSsahd 233 shall apphputatis mutandis to
the Statement of cross-appeal.

3. A Statement of cross-appeal shall not be admissitd@y other way or at any other time.

4. A cross-appeal shall be treated as an appeal as fae fee for the appeal is concerned.
Rule 228 shall applgnutatis mutandis.

5. If the Statement of appeal is withdrawn, any Stateinof cross-appeal shall be deemed to be
withdrawn.

(

Rule 28 on Further scheduleshall applymutatis mutandis '

-—100-81-
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SECTION 3 - REPLY TO A STATEMENT OF CROSS-APPEAL

_Rule 238 - Reply to a statement of cross-appeal

1. Where the Statement of resposseved pursuant to Rule 23%ntludes a statement of cross-
appeal, the appellant may, within two months o¥iserof the Statement of response, lodge a
*Reply to the Statement of cross-appeal which stwitain a response to the grounds of appeal
raised in the Statement of cross-appeal.

—101-

2. LLIVE EMEAK15571909L LIVE EMEAK15828342WV here the Statement of response served pursuant to
Rule 235.2 includes a statement of cross-

appeal, the appellant may, within 15 calendar @égervice of the Statement of response, lodge
a *Reply to the Statement of cross-appeal whicli sbatain a response to the grounds of appeal
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raised in the Statement of cross-appeal.
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CHAPTER 2 - INTERIM PROCEDURE

Rule 239 - Role of the judge-rapporteur

1. Upon the expiry of the periods specified in Rul2d B 238 the judge-rapporteur shall make
all necessary preparations for the oral hearingjegtialways to the provisions of Rule 222 -the
judge-rapporteur shalio the extent appropriatkave the powers and exercise the duties set out
in Rules 101 to 116wtatis mutandis.

2. As soon as the judge-rapporteur considers thaappeal is ready for oral hearing he shall
summon the parties to the oral hearing. At leastrivonths notice shall be given unless-the
parties agree to a shorter time period. The int@riotedure shall be deemed closed and- oral
procedure shall start immediately on the givinguwéh summons. The presiding judge shall, in
consultation with the judge-rapporteur take overrttanagement of the case.
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CHAPTER 3 - ORAL PROCEDURE

Rule 240 - Conduct of the oral hearing

Subject to Rule 241 the oral hearing shall be befdre the panel and shall be directed by the
presiding judge. Subject always to Rule 222, Rl 112, 115, 116, 117 and 321 shall apply
mutatis mutandis.

Rule 241 - Conduct of the oral hearing for an appdaf a costs order

The oral hearing for an appeal of a costs ordesyamt to Rule 157 shall be heard by the
standing judge [Rul&23-1345.5alone who shall have all the powers of the Coti&ppeal.
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CHAPTER 4 - DECISIONS AND EFFECT OF DECISIONS

Rule 242 - Decision of the Court of Appeal

1. The decision shall either reject the appeal otlsetlecision or order aside totally or in part
substituting its own decision or order, includimgader for costs both in respect of the
proceedings at first instance and on appeal.

2. The Court of Appeal may
(a) exercise any power within the competence of therGafuFirst Instance,

(b) refer the case back to the Court of First InstgRecee 243].

Relation with draft Agreement: Article 75
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_Rule 243 - Referral back

1. In exceptional circumstances, the Court of Appeay mefer the case back to the Court of First
Instance for decision or for retrial.

2. The decision referring a case back to the CouRirst Instance shall specify whether it the
same panel whose earlier decision or order is yskall deal further with the case or whether
another panel shall be appointed by the PresidehedCourt of First Instance.

3. Where a case is referred back to the Court of Fissance, the Court shall be bound by the
decision of the Court of Appeal and iitatio decidendi.

Relation with draft Agreement: Article 75
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CHAPTER 5 - PROCEDURE FOR APPLICATION FOR REHEARING

_Rule 245 - Lodging of an Application for rehearing

1. An Application for rehearing may be lodged by aaytp adversely affected by a final
decision

(hereinafter "the final decision™) of the Courtkfst Instance for which the time for lodging
an

appeal has expired or of the Court of Appeal (Imaféer "the petitioner").

2. The Application for rehearing shall be lodged &t @ourt of Appeal within the

following

periods:

(@) where the Application for rehearing is based ongiteeind of a fundamental procedural
defect, within two months dhe discovery of the fundamental defect oservice of the final
decision whichever is the later

(b) where the Application for rehearing is based oa@rwhich has been held, by a final court
decision, to constitute a criminal offence, withwo months of the date on which the criminal
offence has been so heldservice of the final decision, whichever is ler;

(c) but in any event no later than ten years of semwidbe final decision.

Relation with draft Agreement: Article 81
[ EPLA RoP 8§175+200+202, Article 112a(4) ERPCIEPC]

Rule 246 - Contents of the Application for rehearig

1. The * Application for rehearing shall contain

(a) the names of the petitioner and of the petitiormepsesentative,

(b) postal and electronic addresses for service opdtigoner and the names of the
persons

authorised to accept service and

(c) an indication of the decision to be reviewed.

2. The Application for rehearing shall indicate thasons for setting aside the final decision, as
well as the facts and evidence on which the Appbeas based.
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Rule 247 -Fundamental procedural defects

A fundamental procedural defect under Arti&81(1) of the Agreement may have occurred,
for example, where

(a) ajudgeajudgef the Court of Appeal took part in the decisiarbreach of Article 17

of the

Agreement or Article 7 of the Statute,

(b) a person not appointed aszdgeajudgef the Court of Appeal sat on the panel which tthak
final

decision,

(c) a fundamental violation of Articlé7760f the Agreement occurred in the proceedings which
have led to the final decision,

(d) the Court of Appeal decided the appeal withoutdlagion a request relevant to that decision
or
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) (e)a breach of Article 6 of the Convention for thet@obion of Human Rights and
Fundamental
_Freedoms has occurred.

[Article 112a(2) EPC and Rule 104 EPC]

_Rule 248 - Obligation to raise
objections

An Application for rehearing based on the ground &iindamental procedural defect is only
admissible where an objection in respect of thegularal defect was raised during the
| proceedings before the CourtRifst Instance or the Court Appeal and dismissed by the
Court, except where such objection could not beerhduring the proceedings before the Court
| of First Instance or the Court Appeal.

[Rule 106 EPC]
Rule 249 - Definition of criminal offence

A criminal offence shall only be considered to haceurred if it is finally held to be such
an offence by a competent court or authority. Avection is not necessary.

[Rule 105 EPC]
Rule 250 - Fee for the rehearing
The petitioner shall pay the fee for the rehealitlgR***], in accordance with Part 6. Rule

‘ 15.2 shall applynutatis mutandis. The court may waive payment of the fee in the
circumstances contemplated by Rule 245.2(a) or (b).

Rule 230.1 on Recording in the register (Court of ppeal) shall applymutatis mutandis
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Rule 251 - Suspensive effect

The lodging of an Application for rehearing shait have suspensive effect unless the Court of
Appeal decides otherwise.

Relation with draft Agreement: Article 81(2)
Rule 252 - Examination as to formal requirements ofhe Application for rehearing

1. The Registry shall, as soon as practicable aftelaitiging of the Application for rehearing,
examine whether the requirements of Rules 24526250 have been complied with.

2. If the petitioner has not complied with the reqmiemnts referred to in paragraph 1, the Registry
shall invite the petitioner to:

(a) correct the deficiencies within 14 days; and
(b) where applicable, pay the fee for the rehearingiwit4 days.
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If the petitioner fails to correct the deficiencmspay the fee the Registry shall inform the
President of the Court of Appeal who may rejectApelication for rehearing as inadmissible.
He may give the petitioner an opportunity to bertidmeforehand.

Rule 253 - Assignment oReguestApplicationfor rehearing to a panel

1. Immediately after th&eguestApplicatiofor rehearing has been recorded in the regigter, t
Registry

shallserve a copy of the Application for rehearing dro#ier parties and shatiform the-
President of the Court of Appeal that a Requestdbearing has been lodged.

2. The President of the Court of Appeal shall asdignciase to a panel consisting of three
legally

qualified judgesdesignating-one-judge-as-judge-rappertéie.may order that judges of the
_Court who participated in taking the decision to

be reviewed shall not sit on the panel.
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Rule 254 - Examination of the Application for reheang

1-Fhejudge-rapportedr-shallexaminel. After heathe\pplicationforrehearing—He-may-hear

Application-topartieshe panefor-decision.

4, Thepanemay make

(a) a decision to reject the Application for rehearasgnot allowable; such a decision shall
require_be by

adnanimedsmajorityote of the judges on the panel; it shall not aonany reasons;

(b) a decision to allow thBeguestApplicatioior rehearing; such a decision shall set aside the
decision

under review, in whole or in part, and re-opengieceedings for a new hearing agetision;
wheredecisions,

Whereproceedings are re-opened, the provisions govgmprioceedings before the Court of
Appeal shall apply.

Relation with draft Agreement: Article 81(3)
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PART 5 - (HNERAL PROM S ON\S

GHAPTER 1 - (ENERAL PROCEDURAL PROJ S ONS

Rule 260 - Examination by the Registry of its own wtion

1. In any proceedings before the Court, the Registayl,sas soon as practicable in the
proceedings, of its own motion, examine whetheo@trout has effect for the patent or patents
concerned.

2. Where the Registry notes that two or more acti@t@éen the same parties and concerning
the same patent or patents are initiated beforerakdivisions, it shall as soon as practicable
inform the divisions concerned.

Relation with draft Agreement: Article 83(3) and (4)
Relation with draft Satute: Articles 23 and 24

Rule 261 - Date of pleadings

All pleadingsand documents lodged with pleadirsiall bear @me and adate which shall
be thetime anddate of receipt of pleadings in electronic fornthegt RegistryThe Registrar
shall be responsible for time and date marking.
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Rule 262 - Public access to the register

1. Writtenr Without Prejudice to Rule 207.6 writtpleadings, written evidence, decisions and
orders

lodged at the Court and recorded by

_the Registry shall be available to the public forime-

consultation, unless a party requests that

_certain information be kept confidential and theu@o

makes such an order.

2. A party may lodge an Application with the Court &or order that certain information should
be excluded from public access or restricted ttaoenamed persons on the grounds set out in
and in accordance with Article 58 of the Agreement.

3. The * Application shall contain:

(a) details of the information alleged to be confidahtir otherwise to be restricted,

(b) the grounds upon which the applicant claims thermftion should be restricted and
(c) details of the persons to be prohibited from acte#ise information or conversely to be
allowed access.

4. The Court shall invite written comments from anlgeatparty prior to making any order.

5. Pending a decision of the Court on the Applicatlmminformation alleged to be confidential
shall not be publicly accessible on the reqister.
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5 6. The Registrar shall as soon as practicable talsaiell steps with regard to
access to the

_register as may be necessary to give effect tader of the Court under this Rule.

Relation with draft Agreement: Articles 10, 45 and
58 Relation with draft Statute: Article 24(2)
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Rule 263 - Leave to change claim or amend case

1. A party may at any stage of the proceedings ampllge Court for leave to change its claim
or

to amend its case, including adding a countercléiny. such application shall explain why
such

change or amendment was not included in the ofigieading.

2. Leave shall not be granted if, all circumstancessmtered, the party seeking the amendment
cannot satisfy the Court that

(a) the amendment in question could not have been malkeeasonable diligence at an

earlier

stage; and

(b) the amendment will not unreasonably hinder thergbhety in the conduct of its case.

3. Leave to limit a claim unconditionally shall @ys be granted.

Rule 264 - An opportunity to be heard

Where these rules provide that a party or parhali er may be given an opportunity to be
heard before the Court makes an order or takes aotion the Court shall or may (as the case
may be) request the parties to provide written sabions within a specified period and/or
shall or may invite the parties to an oral heaonga fixed date by the Court. The Court may
also order that a hearing take place by telephorn@&eo conference.

Rule 265 - Withdrawal

1. As long as there is no final decision in a caggaatiff may apply to withdraw his action.
The Court shall decide the application after heptive other party (or parties). The
application

to withdraw shall not be permitted if the othertpdor parties) has (have) a legitimate interest
in

the action being decided by the Court.

2. If withdrawal is permitted, the Court shall

(@) give a decision declaring the proceedings closed,

(b) order thecasedecisioto beremeved-fromentered dhe register and
(c) issue a cost order in accordance with Part 1, @n&pt
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Rule 266 - Preliminary references to the Court of dstice of the European Union

1 1. At any stage of the proceedings where a questicaisedby-a-partybefore the Court

hich |
the-epinion-ofandhe Courtreguiresconsiders that a decision on the questidhéoCourt of
Justice of the European Union ("CJEW)give-a
ruling-is necessarefore the Court can givedgementjudgmenthe Court of First Instance may
and the Court of

_Appeal shall ofts-ewn-metion-erat-theequesbf-a-party-make-an-orderforareferenceto the
the CJEUferto give apreliminaryruling thereon
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2. Theerderef-theCourt shalin requesting a ruling follow the procedset outas-clearhy-and

sueanetb#aspessqble hhequesﬂenenwhrehRules of Procedure of
theCeu add

3. 3—If the Court requests the CIJEU to applyditgentexpediteprocedure the order shall in
addition set

~out

(a) the matters of fact and law which establish itseaqy, and

(b) the reasons why amgentexpediteduling is appropriate.

4. The Registrar shall as soon as practicable fortvera@rder and any request to apply the
urgent

expeditedprocedure to the Registrar of the CJEU.

5. Unless otherwise decided by the Court the procgsdshall be stayed until the CJEU has
given apreliminaryruling on the question.
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CHAPTER 2 - SERVICE

SECTION 1 - SERVICE WITHIN THE CONTRACTING MEMBER S TATES OR
BY AGREEMENT

Rule 270 - Scope of this Section

1. The rules for service of the Statement of claimosein this Section shall apply whenever
::lheefendant has provided an electronic address éoptinpose of service of the proceedings
lFJerIJ(Ij:rZM.l or .2 or has an address for servicth®opurpose of any one of the modes of
ﬁg\gi)erovided within the territory of any of ther@@ctingMemberStates.

2. A Statement of claim, irrespective of where itadded, may be served in the manner here
provided on a defendant in the territory of anyraf Contracting Member States.

3. For the purpose of Rules 270 to 275 the term Sextewt claim shall, where appropriate,
include a Statement for revocation (Rule 45), #&&tant for a declaration of
non-infringement

(Rule 62), an Application for preserving evidenBelg 192) and an Application for
provisional

measures (Rule 206).
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Rule 271 - Service of the Statement of claim

1. The Registry may serve the Statement of claim erdéfendant at an electronic address which
the defendant has provided for the purpose of seiivithe proceedings.

2. Where

(a) the defendant has provided the electronic addfessepresentative as an address at which

the defendant may be served with the StatemezibwhClaimor

(b) a representative acting for the defendant hasiaedtihe Registry or the plaintiff that he
accepts service of the StatementlefmClaimon behalf of the defendant at an electronic addres
the-

Registry may serve the StatementieimClaimat the electronic address of that representative
(c) for the purpose of serving a Statement for revooatRule 41) or of serving a Statement for
declaration of non-infringement (Rule 61), refeetw representative under (a) or (b) shall
additionally include professional representatives egal practitioners as defined in Article 134
EPC who are recorded as the appointed represanfatithe European patent or patents with
unitary effect, the subject of the proceedingsh@aregister for unitary patent protection
(requlation (EU) No 1257/2012, Article 2(e)).

3. Where service by means of electronic commuminatannot be effected, the Registry shall
serve the Statement of claim on the defendant by

(a) registered letter with advice of delivery;

(b) fax, or

(c) any method authorised by the Court under Rule 275.

4. Service under Rule 27123 shall be effected at the following place:
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| (a) where the defendant is a company or other legabpest its statutory seat, central
administration or principal place of business witthe Contracting Member States or at any
place within the Contracting Member States wheeecthmpany or other leggérsorhas a place
of

_business

(b) where the defendant is an individuay-teaving-i-with-him-eat his usual or last

known

address residence within the

Contracting Member States

(c) for the purpose of serving a Statement for revoodtRule 41) or of serving a Statement for a
declaration of non-infringement (Rule 61), at thecp of business of a professional
representative or legal practitioner as definedrrcle 134 EPC who is recorded as the
appointed representative for the European patahtumitary effect, the subject of the
proceedings, in the reqister for unitary patentguotion (regulation (EU) No 1257/2012, Article

5—A Subject to Rule 272.2 and Rule 272.3 and 273.8(8tatement of claim served in
accordance with paragraphs 1, 2 and 3 is deemteel $erved
_on the defendant
(a) where service takes place by means of electromuraanication or by fax: on the day
| wherewhen
the relevant electronic message was sent or theniasion of the fax was completed (GMT+1);
(b) Where serV|ce takes place by reglstered letter adthice of dehveryél:@werl«ngeaysaﬁer
vider such letter sheall
deemed to be served on the addressee on the terttimwday foIIowmq posting unless it has
failed to reach the addressee or has in fact reklcine on a later date. Such service shall be
deemed effective even if acceptance of the letisrdeen refused

Rule 272 - Notice of service and non-service of tl&atement of claim

1. The Registry shall inform the plaintiff of the date which the Statement of claim is deemed
served under Rule 271.5.

2. Where the Registry has served the Statement ohdgiregistered letter with advice of
delivery and the Statement of claim is returnethéoRegistry, the Registry shall inform the
plaintiff.

3. Paragraph 2 shall appmutatis mutandis where the Registry has served the Statement @ clai
by fax and the fax appears not to have been reteive
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SECTION 2 - SERVICE OUTSIDE THE CONTRACTING MEMBER STATES

Rule 273 - Scope of this Section

This Section applies to service of a Statementaoficin any case in which the defendant has not
provided an electronic address for service of tloegedings or otherwise may not be served
within the territory of the Contracting Member &sin a manner provided for under any of the
methods prescribed in SectiomdSection 3

Rule 274 - Service outside the Contracting Membert&tes

1. Where a Statement of claim is to be served @eitsie Contracting Member States, it may be
so served by the Registry:

(@) by any method provided by:

(i) Regulation (EC) No 1393/2007 on the servicéhe Member States of judicial and
extrajudicial documents in civil or commercial nea#t ("the EU Service Regulation™) where it
applies but respecting the rights of the recipgganted by the Regulation; or

(i) The Hague Convention on the service abrogdditial and extra-judicial documents in civil
or commercial matters 1965 ("the Hague Service €ntion") or any other applicable
convention where it applies; or,

(iii) to the extent that there is no such convamtioforce, either by service through diplomatic or
consular channels from the Contracting Member Statehich the Registry is established; or,

(b) by any method permitted by the law of the statere service is to be effected.

2. 2—No Statement of claim may be served in a mannectwisicontrary to the law of the
state
where service is effected.

Applicable law
: HhinThe Reqistry shall inforntheUnien{exeeptfor BK)-CeouneH-Regulation{EC)Ne-
1348/2000plaintiff of 20-May

3. 2000the dateon the service iwhich the MemberStatesStatemenbf judicial-and-extrajudicial
doecumentsta-civil-orclaim is deemed
served u_nder Rule 274.1.

commercral-matters

-1144. The Reaqistry shall inform the plaintifffdr any reason service pursuant to Rule 274.1
cannot
be effected.
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SECTION 3 - SERVICE BY AN ALTERNATIVE METHOD

Rule 275 - Service of the Statement of claim by aiternative method or at an alternative
place

1. Where it appears to the Couwri an application by the plaintifiat there is a good reason to
authorise service by a method or at

_a place not otherwise permitted by this Chapter Gburt

may by way of order permit service by

_an alternative method or at an alternative place.

2. 0n a reasoned requeést the plaintiff the Court may order that steps already takeming bhe-
Statement of

_claim to the attention of the defendant by an afieve method or at an alternative

place is good

_service.

3. An order under this rule shall specify

(a) the method or place of service,
(b) the date on which the Statement of claim is deeseeded and
(c) the period for filing the Statement of defence.

4. No order for alternative service under this Radeside the Contracting Member States shall be
made permitting service in a manner that is copti@the law of the state where service is to be
effected.

SECTION 4 - SERVICE OF ORDERS AND DECISIONS

Rule 276 - Service of orders and decisions

Rule 276-—Service-of orders-and-decisions

1. Any order or decision of the Court shall be sereeaach of the parties in accordance with
the provisions of Sections 2 or 23 of this Chapter, as the caseybemay be

| cione b default und o

2. Decisions by default pursuant to Rule 355 rasylirom failure of the defendant to lodge a
Defence to revocation (Rule 50) or failure to lodgeefence Statement for a declaration of non-
infringement (Rule 65) within the time limit set byese Rules or by the Court, may be served on
the defendant at the place of business of a priofeslsrepresentative or legal practitioner as
defined in Article 134 EPC who is recorded as thigainted representative for the subject
European patent with unitary effect, the subjedhefproceedings in the register for unitary
patent protection (reqgulation (EU) No 1257/2012tide 2(e).Rule 277 - Decisions by default
under Part 5, Chapter 11

No decision by default shall be entered under Grelt unless the Court is satisfied that either:
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@ (a) The Statement of claim was served by a method ipibescby the internal law of the
state

_addressed for the service of documents in domastions upon persons who are within its
_territory; or
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H) (b) The Statement of claim was actually delivered ®dlfendant or to his residence
or place of
_business by another method provided for underGhepter 2.
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Rule 278 - Service of other pleadings

1. As soon as practicable after written pleadings Heaen received at the Registry, the Registry
shall serve the pleadingsid any other document lodged with the pleadomthe other party by
means of electronic communication.

2. Where service by means of electronic communicataamot be effected, the Registry shall
serve the written pleadings on the party by

(a) registered letter with advice of delivery;

(b) fax, or

(c) any method authorised by the Court under Rule 275.

3. Service under paragraph 2(a) shall be effedtétedollowing place:

(@) where the party is a company or other legal perabits statutory seat, central administration,
principal place of business or at any place withenContracting Member States where the
company or other legal persearries-en-ts-activities-and-which-has-areal-eehian-with-the
claimhas a place of business

(b) where the party is an individual: at his usualast known residenceithin the Contracting
Member States

4. Rule 271.5 and Rule 272 shall apmiytatis mutandis

Rule 279 - Change of electronic address for service

Where the electronic address for service of a parénges, that party must give notice in writing
of the change as soon as it has taken place ©dhgReqgistryand every other party.

-+1696
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CHAPTER 3 - RIGHTS AND OBLIGATIONS OF REPRESENTATIV ES
_Rule 285 - Powers of attorney

1. A representative who claims to be representipgrey shall be accepted as such provided
however the Court may order a representative tdym®e a written authority if his
representative powers are challenged.

Rule 286 - Certificate that a representative is atnorised to practice before the Court

1. A representative pursuant to Article 48(1) of thgrdement shall lodge at the Registry a
certificate that he is a lawyer authorised to psadbefore a court of a Contracting Member
State.

Lawyers within the meaning of Article 48(1) of tAgreement are algeristslawyers
authorised to

practice in patent related matters before a coustContracting Member State and they shall
lodge a certificate evidencing such authorisatinrsubsequent cases the representative may
refer to the certificate previously lodged.

2. A representative pursuant to Article 48(2) of thgrédement shall lodge at the Registry the
European Patent Litigation Certificate as defingdhe Administrative Committee or

otherwise
justify that he has appropriate qualificationsapresent a party before the Court. In

subsequent
cases such representative may refer to the cattfior other evidence of appropriate

gualification previously lodged.
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Rule 287 - Attorney-client privilege

1. Where a client seeks advice from a lawyer he hgtsucted in a professional capacithether
in connection with proceedings before the Courtberwisethen
_any confidential

communication (whether written or oral) betweemihrelating to the seeking or

_the provision of
that advice ipermanenthprivileged from disclosureyhetherin-court-or
arbitrationproceedings-of whilst it remains coefitlal, inanyratureproceedings before

the Courtor inthe-face-efany-compulseryinformation-gathering
powers-ef-any-bedyarbritration or mediation procegsl before the Centre

2. This privilege appliesisoto communications between a client and a lawyereyed by the
client

_and instructed to act in a professional capacityanlient and a patent attorneyagent
(including-

a patent attornegragenemployed by the client) who is instructed in hisfpssional
_capacity to advise

on patent matters;

3. This privilege extends to the work product of taeryer or patent attorneyagen{including
communications between lawyers and/or patent &yser-agentemployed in the same firm or
_entity or

between lawyers and/or patent attorneyagentemployed by the same client) and to

_any record of a

privileged communication.

4. This privilege prevents the lawyer or patent agreragenand his client from being
_questioned or
examined about the contents or nature of their conications;

5. This privilege may be expressly waived by the ¢lien
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give legal advice under the law of the state winer@ractises and who is professionally

instructed to give such advice and the expresgateht Attorney" shall mean a person who is
recognised as eligible to give advice under thedathe state where he practices in relation to
the protection of any invention or to the prosemutr litigation of any patent or patent
application and is professionally consulted to gueh advice.

7. The expression "patent attorney" shall also inclaigdeofessional representative before the
European Patent Office pursuant to Article 134(Mdpean Patent Convention

Relation to draft Agreement: Article 48(4)
_Rule 288 - Litigation privilege

<3 Where a client, or a lawyer or patent attoraeygentas specified in Rules 287.1, 287.2
, 287.6 and 287.instructed by a client in a professional

_capacity, communicates confidentially with a thpatty for the purposes of obtaining
_information or evidence of any nature for the pweof or for use in any proceedings
reasonably

anticipated-or-pending, including proceedibgfore theSeurtEuropean Patent Officguch

communications shall bgermanenthprivileged
_from disclosure in the same way and to the samenéxats provided for in Rule 287.

2 .
Relation to draft Agreement: Article 48(5)
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Rule 289 - Privileges, immunities and facilities

1. Representatives appearing before the Court or éeiioy judicial authority to which it has
addressed letters rogatory [Ra@9203 shall enjoy immunity in respect of words spoken o
written

by them concerning the case or the parties.

2. Representatives shall enjoy the following furthevifeges and facilities:

(a) papers and documents relating to the proceediraistehexempt from both search and
seizure;

(b) any allegedly infringing product or device relatiiogthe proceedings shall be exempt from
both search and seizure when brought to the Couthé purposes of the proceedings.

In the event of a dispute, customs officials oigawmay seal those papers, documents or
allegedly infringing products or devices. They shan be immediately forwarded to the Court
for inspection in the presence of the Registrara@frttie person concerned.

3. Representatives shall be entitled to travel incthw@rse of duty without hindrance.

4. The privileges, immunities and facilities specifiagparagraphs 1 to 3 are granted exclusively
in the interests of the proper conduct of procegslin

5. The Court may waive the immunity where it considbet a representative is guilty of conduct
which is contrary to the proper conduct of procegdli

Relation with draft Agreement: Article 48
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Rule 290 - Powers of the Court as regards represattves

1. 1-Asregards representatives who appear beforesiCturt shall have the powers normally
accorded to courts of law, under the conditiond tlown in Rule 291.

2. 2-Representatives who appear before the Court ghatlyscomply with any code of
conduct
adopted for such representatives by the Court.
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Rule 291 - Exclusion from the proceedings

1. If the Court considers that the conduct of aymrepresentative towards the Court, towards
any judge of the Court or towards any member ofta# of the Registry is incompatible with
the dignity of the Court or with the requirementshe proper administration of justice, or that
such representative uses his rights for purpo$es ttan those for which they were granted, or
that such representative is otherwise in brea@ngicode of conduct adopted pursuant to Rule
290.2 it shall so inform the person concerned.

On the same grounds, the Court may at any timex, ftving given the person concerned an
opportunity to be heard, exclude that person frieenproceedings by way of order. That order
shall have immediate effect.

2. Where a party's representative is excluded fremproceedings, the proceedings shall be
suspendedstayddr a period fixed by the presiding judge in ortkeenable the party concerned to
_appoint

another representative.

Rule 292 - Patent attorneys' right of audience

1. For the purposes of Article 48(4) of the Agreemém,term "patent attorneys" assisting a
representative referred to in Articd84§1) of the Agreement shall mean persons meeting
the

requirements ofrticle-134(3)Rule 287.6r 3}a) te{c)}EPC-orthe professional
requirements of the

isesRule 287.7

2. Such patent attorneys shall be allowed to spebhkaings of the Court at the discretion of the
Court and subject to the representative's respiitystb coordinate the presentation of a party's
case.

3-Rules 287 to 291 shall appiyutatis mutandis.

Relation with draft Agreement: Article 48(4)

3

Rule 293 - Change of a representative

Any change of representative shall take effect ftbereceipt by the Registry of notification that
a new representative shall in future be represgilia party concerned. Until the moment where

such statement is received, the former represeategimains responsible for the conduct of the
proceedings and for communications between thet@makthe party concerned.

-+2099
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CHAPTER 4 - STAY OF PROCEEDINGS

Rule 295 - Stay of proceedings

The Court may stay proceedings
(@) where it is seized of a case relating to a patémtinis also the subject of opposition
proceedings or limitation proceedings (includingseguent appeal proceedings] before the
European Patent Office or a national authority;
(b)where it is seized of a case relating to a supphang protection certificate which is also the
subject of proceedings before a national couruthaity;
(c)where an appeal is brought before the Court of Appgainst a decision or order of the Court
of First Instance
(i) disposing of the substantive issues in pary.onl
(i) disposing of an admissibility issue or a Pmghary objection,
(iii) dismissing an application to intervene [R3IE3];
(d) at the joint request of the parties;
(e) pursuant to Rule 37,
() pursuant to Rule 118;
{g)pursuant to Rule 136;
@
(h) pursuant to Rule 266
(i) pursuant to Rules 310 and 311
() to give effect to the provisions of Regulatidb®15/2012 and the Lugarno Convention
(k) in particular cases where the proper adminisinadif justice so requires.

Rule 296 - Duration and effects of a stay of procdangs

1. The stay of proceedings shall take effect on the ohalicated in the order to stay or, in the
absence of such an indication, on the date ofatttkgr. The Court shall stipulate what effect the
stay shall have on any existing orders.

2. Where the order to stay does not fix the lengtthefstay, it shall end on the date indicated in
the order to resume proceedings or, in the absefrgech indication, on the date of the order to
resume.

3. While proceedings are stayed, time shall ceasertdar the purposes of procedural periods.
Time shall begin to run afresh for the purposegsrotedural periods from the date on which the
stay of proceedings comes to an end.

Rule 297 - Resumption of proceedings
Any decision referred to in Rule 296.2 or orderihg resumption of proceedings before the end

of the stay shall be made by reasoned order gutlge-rapporteur after hearing the parties. The
judge-rapporteur may refer the matter to the panel.

-121100
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Rule 298 - Accelerated proceedings before the Eurepn Patent Office

The Court may of its own motion or at the requést party request that opposition proceedings
or limitation proceedings (including any subsequagpyeal proceedings) before the European
Patent Office be accelerated in accordance witlptbeeedings of the European Patent Office.
The Court may stay its proceedings in accordante Rulle 295 pending the outcome of such
request and any subsequent accelerated proceedings.

-122101-
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CHAPTER 5 - TIME PERIODS

_Rule 300 - Calculation of periods

Any period of time prescribed by the Agreement, $itetute, these Rules of Procedure or any
order of the Court for the taking of any procedstab shall be laid down in terms of full days,
weeks, months or years and shall be reckoned lasviol

(a) computation shall start on the day following thg da which the relevant event occurred;
(b)when a period is expressed as one year or a cedaiber of years, it shall expire in the
relevant subsequent year in the month having time same and on the day having the same
number as the month and the day on which the saidt®ccurred. If the relevant subsequent
month has no day with the same number, the pehalll expire on the last day of that month;
(c)when a period is expressed as one month or arcataiber of months, it shall expire in the
relevant subsequent month on the day which hasaime number as the day on which the said
event occurred. If the relevant subsequent morgmbaday with the same number, the period
shall expire on the last day of that month;

(d)when a period is expressed as one week or a cetaiber of weeks, it shall expire in the
relevant subsequent week on the day having the same as the day on which the said event
occurred,;

(e)day shall mean a calendar day unless expressed@kingaday

(f) calendar days shall include official holidays af thontracting Member State in which the
division concerned or the Court of Appeal is lodatéundays and Saturdays;

(g)working days shall not include official holidaystbe contracting Member State in which the
division concerned or the Court of Appeal is lodatéundays and Saturdays.

(h) periods shall not be suspended during the igidracations.

[EPC Rule 131]

Rule 301 - Automatic extension of periods

1. If a period expires on a Saturday, Sunday or @iffisoliday of the Contracting Member State
in which the division or section of the centralidion concerned or the Court of Appeal is

located, it shall be extended until the end offitst following working day.

2. Paragraph 1 shall apptyutatis mutandis if documents filed in electronic form cannot be
received by the Court.

-123102
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CHAPTER 6 - PARTIES TO PROCEEDINGS

SECTION 1 - PLURALITY OF PARTIES

Rule 302 - Plurality of plaintiffs or patents

1. The Court may order that proceedings commencedgdhyrality of plaintiffs or in respect of a
plurality of patents be heard in separate procesdin

2. Where the Court orders a separation of proceedireg€ourt shall decide on the payment of a
new court fee (or court fees) in accordance witt €.a

3. The Court may order that parallel infringementeracation proceedings relating to the same
patent (or patents) and before the same localgiomal division or the central division or the
Court of Appeal be heard together where it is mitierests of justice to do so.

Rule 303 - Plurality of defendants

1. Proceedings may be started against a pluralitefi@rdiants if the court has competence in
respect of all of them.

2. The Court may separate the proceedings into twoare separate proceedings against
different defendants.

3. Where the Court orders a separation of proceedindsr paragraph 2, the plaintiffs in the new
proceedings shall pay a new court fee in accordaitbePart 6, unless the Court decides
otherwise.

Rule 304 - Court fees in case of plurality of pargés

If and as long as a plurality of parties in a caserepresented by one and the same representative
and take the same position, they shall be regaademhe party as far as the payment of court fees
is concerned.

SECTION 2 - CHANGE IN PARTIES

Rule 305 - Change in parties

1. The Court may, on application by a party, ordeegspn to

(@) be added as a party,
(b) cease to be a party,

® The Drafting Committee believes that Article @3() of the Agreement is narrower in scope
than Article 6 of Regulation (EU) No 1215/2012 (Bsels Regulation).
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(d) ecasetebe-apaity,
ey (c) be substituted for a party.

2. The Court shall invite other parties to the proaegslto comment on the application, as
soon
as practicable after service of the application.

3. When ordering that a person shall become a pahait cease to be a party, the Court may
make appropriate orders as to payment of courtdedscosts as regards such party.

Rule 306 - Consequences for the proceedings

1. Where the Court orders that a party be added, rechor substituted under Rule 305.1, it
shall
give directions to regulate the consequences east® management.

2. The Court shall also determine the extent to whiclew party is bound by the proceedings

as
then constituted.
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SECTION 3 - DEATH, DEMISE OR INSOLVENCY OF A PARTY
_Rule 310 - Death or demise of a party

1. If a party dies or ceases to exist during proceggithe proceedings shall be stayed until such
party is replaced by his successor or successbesCburt may specify a period in this respect.

2. If there are more than two parties to the procegsjithe Court may decide that
(a) proceedings between the remaining parties be asdiseparately and
(b) the stay shall only concern the proceedings reggritie party that no longer exists.

3. If the successor or successors of the party tleat ali ceased to exist does not or do not
continue the proceedings of his or their own mqtiethin a period specified by the Court, any
other party mayoetits-own-metion-er-on-an-order of apply to httveCeurtfile-continuation
e

agathstsueuccessor or successardded to or substituted for a party or

parties

4, The Court shaII deC|de Who shall be added or siubesd as a partv or parties pursuant to Rule
305 and Rule 306 shall apgtywtatis mutandis.
Rule 311 - Insolvency of a party

1. If a defendantpartis declared insolvent under the national law efresidence or principal
place of

business or, in the absence of residence or pahplpce of business, place of business
proceedings may be stayed until the competentmateuthority or person dealing with the
insolvency has decided whether to continue thega@ings or not.

2. The plaintiff may withdraw the case against an ivesat defendant in accordance with
Rule

345.

Rule265 and a defendant may withdraw a Counterdiaimevocation against an insolvent
plaintiff. Such withdrawal shall not prejudice the case ayaitherdefendantsparties

3. Any costs order in favour of an insolvent party @nBule 156 shall be payable to the
competent national authority or person dealing Withinsolvency.

- 104-
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4. 4. If proceedings are continued, the effect of a decisf the Court as regards the
insolvent party
_in the case shall be determined by the nationablativat party.
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SECTION 4 - TRANSFER OF PATENT
Rule 312 - Transfer of the patent or patent applicaon during proceedings

1. If a patent or patent application is transferred,dne or more Contracting Member States,
to

another proprietor after proceedings have beetedtaefore the Court, the Court may
authorise

the new proprietor teake-overtheproceedings be added as a part\bstitued for a party
pursuanto Rule 305 tahe-

extent that the patehtisand the claims in the proceedings Heeentransferred

te-himassigned to the new proprietor

2. If the new proprietor takes over the proceedings)ew court fee shall be payable, even if
the
new proprietor is represented by a new represeatati

3. If the new proprietor chooses not to take overpttoeeedings, any decision in proceedings
that
have been recorded in the register shall be bingimgp him.

SECTION 5 - INTERVENTION

_Rule 313 - Application to
intervene

1. An Application to intervene may be lodged at aragstof the proceedings before the Court
of

First Instance or the Court of Appeal by any persstablishing a legal interest in the result of
a

case submitted to the Court (hereinafter "the wateer").

2. An Application to intervene shall be admissibleyoifiit is made in support, in whole or in
part, of a claim, order or remedy sought by onthefparties and is made before the closure of
the written procedure unless the Court of Firstdnse or Court of Appeal orders otherwise.

3. The intervener shall be represented in accordattteAsticle 48 of the Agreement.

4. The *Application to intervene shall contain

(a) a reference to the case number of the file,

(b) the names of the intervener and of the intervengpi®esentative, as well as postal and
electronic addresses for service and the namé® gfdrsons authorised to accept service,
(c) the claim, order or remedy in support of which méation is sought by the intervener,
(d) a statement of the facts establishing the rigimtervene under paragraphs 1 and 2.
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Rule 314 - Order on Application to intervene

The judge-rapporteur shall decide on the admigsitaf the Application to intervene by way of
order. The other parties shall be given an oppdstio be heard beforehand.

- 105-
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Rule 315 - Statement in intervention

1. If an Application to intervene is admissibleg fadge-rapporteur or the presiding judge shall
(@) inform the parties to proceedings and
(b) specify a period within which the intervener magide a Statement in intervention.

2. The Registry shall as soon as practicable sertbemtervener any written pleading served
by the parties. On a reasoned request by a patgdlirt may for the protection of confidential
information order that a pleading or part of a dleg be disclosed only to certain named persons
and subject to appropriate terms of non-disclosure.

3. The * Statement in intervention shall contain

(a) a statement as to the issues involving the intewvand one or more of the parties, and their
connection to the matters in dispute,

(b) the arguments of law,

(c) the facts and evidence relied on.

4. The intervener shall be treated as a partysardéherwise ordered by the Court.

Rule 316 - Invitation to intervene

1. The judge-rapporteur or the presiding judge mapi®bwn motion (but only after consulting
the parties) or on a reasoned request from a paviye any person concerned by the outcome of
the dispute to inform the Court, within a periodb®specified, whether he wishes to intervene in
the proceedings.

2. If the person wishes to intervene, he shall presesn@pplication to intervene within one
month of service of the invitation and his Statehierntervention within such further period to
be specified by the judge-rapporteur or the pregiglidge. Rule 313.3 and .4 and Rule 315 shall
apply mutatis mutandis.

3. An intervener shall be bound by the decision indhse.

Rule 317 - No appeal against an order on the AppBtion to intervene

There shall be no right to appeal from an ordargiely an Application to intervene.

- 128106
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SECTION 6 - RE-ESTABLISHMENT OF RIGHTS

_Rule 320 - Re-establishment of rights

1. Where a party has failed to observe a time-limitaio appeal under these Rules of Procedure
or set by the Court for a cause which, despitdwad care having been taken by the party, was
outside his control and the non-observance oftiitme limit has had the direct consequence of
causing the party to lose a right or means of sxjrde relevant panel of the Court may upon the
request of that party re-establish the right ormseaf redress.

2. The * Application for Re-establishment of rights shalllbéged with the Registrar for the
relevant panel within one month of the removalhaf tause for non-observance of the time-limit
but in any event within three months of the nonested time-limit. Within that time-limit a fee
for a Request for Re-establishment of rights fixader Rule 370 shall be paid.

3. The Application shall

(a) state the grounds on which it is based and shiatiigethe facts on which it relies,

(b) contain the evidence relied on in the form of affids from all persons involved in the non-
observance of the time-limit and the persons inedln establishing the precautionary measures
of due care taken in order to avoid such casesmicompliance.

4. The omitted act shall be performed or completeéttogy with Application for Re-
establishment within the time-limit mentioned irrgagraph 2.

5. There shall be no grant of Re-establishment otsighrespect of the non-observance of the
time limit mentioned in paragraphs 2 and 4 of fide.

6. The panel shall decide on the Application for Ridgisshment of rights by way of order. The
other parties shall be given an opportunity to éarth beforehand.

7. There shall be no right to appeal from an ordexct@)g an Application for Re-establishment
of rights.

- 129107

Draft Rules of Procedure of the Unified Patent Court: A comparison of the 14" and 15"
drafts, prepared by IPCopy (www.ipcopy.wordpress.com)



CHAPTER 7 - MISCELLANEOUS PROVISIONS ON LANGUAGES

Rule 321 - Application by both parties to use of ta language in which the patent was
granted as language of the proceedings

1. At any time during the written procedure, any pangy lodge an * Application by both
parties

to use the language in which the patent was graagdéanguage of the proceedings, in
accordance with Article 49(3) of the Agreement. Ppplication shall state that both parties
agree to use the language in which the patent veedegl as language of the proceedings.

2. As soon as practicable, the Registry shall forwhedApplication to the panel.

3. The panel shall, as soon as practicable, decidéhehi approves the Application by both
parties to use the language in which the patentgreasted as language of the proceedings.
Where the panel does not approve the Applicatlom Reqgistry shall as soon as practicable
inform the parties who may request, within 10 wogkdays, that the case be referred to
another

division or tothe

_central division and the case shall be transfeacedrdingly. The period of 10

working days may

_be extended by the judge-rapporteur on a reas@ugebst by one of the

parties.

4. Where the case is transferred to the central diwiRule 41 shall applywutatis mutandis.

5. Where

(a) a Statement of claim is drawn up in the languagehich the patent was granted,

in

accordance with Rule 24(b)(ii),

(b) an Application by both parties to use the languagehich the patent was granted as
language proceedings is not allowed and

(c) the parties do not request that the case be relfemhe central lelSlonh&plamn#—shall

the plaintiff shall lodge the Statement of clainaitanguage provided for in Rule 14.1 (a),
within 10 working days. The period of 10 workingydanay be extended by the
judge-rapporteur on a reasoned request by thetifflain

6. The judge-rapporteur shall at the request @reyspecify whether any other pleading
or
document shall be translated and at whose cost.

Relation with draft Agreement: Article 49(3)
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Rule 322 - Proposal from the judge-rapporteur to us of the language in which the patent
was granted as language of the proceedings

At any time during the written procedure and therim procedure, the judge-rapporteur may, of
his own motion or on a request by a paafyer consulting the panel, propose to the pattias

the language of the proceedings (Rule 14.2) begdthto the language in which the patent was
granted, in accordance with Article 49(4) of therdgment. If the parties and panel agree the
language of the proceedings shall be changed.

- 108-
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Relation with draft Agreement: Article 49(4)

Rule 323 - Application by one party to use the langage in which the patent was granted as
language of the proceedings

1. If a party wishes to use the language in whiehpatent was granted as language of the
proceedings, in accordance with Article 49(5) & Agreement, the party shall include such

* Application in the Statement of Claim, in the ead a plaintiff, or in the Statement of Defence,
in the case of a defendant. The judge-rapportall f&inward the Application to the President of
the Court of First Instance.

2. The President shall invite the other party to iath¢ within 10 days, its position on the use of
the language in which the patent was granted asi&age of the proceedings.

3. The President, having consulted the panel of thigidn, may order that the language in which
the patent was granted shall be the language girtieeedings and may make the order
conditional on specific translation or interpretatarrangements.

Relation with draft Agreement: Article 49(5)

Rule 324- Consequences where the language of the proceedimgshanged in the course of
the proceedings

An * Application under Rule 321.1 or 323.1 shaksiy whether existing pleadings and other
documents should be translated and at whose tdisé parties cannot agree the
judge-rapporteur or the President of the Courtidtfinstance, as the case may be, shall decide
in accordance with Rule 321.6 or Rule 323.3.
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CHAPTER 8 - CASE MANAGEMENT (Measures of organisaton of procedure)

[Article 43 draft Agreement, CSFRePPart2CSTRoP Part 2, Chapter 3]

_Rule 331 - Responsibility for case management

1. During the written procedure and the interim pragedcase management shall be the
responsibility of the judge-rapporteur subject tdeR 102 and-33333

2. The judge-rapporteur may refer a proposed ordéretganel.

3. After the closure of the interim conference, casmagement shall be the responsibility of
the
presiding judge in consultation with the judge-rapeur.

4. The Registry shall serve any case management aydele parties as soon as practicable
after
the decision of the judge-rapporteur, presidingygudr panel.

Rule 332 - General principles of case management

Active case management includes

(a@)encouraging the parties to co-operate with eacérattring the proceedings;
(b)identifying the issues at an early stage;

(c) deciding promptly which issues need full investigatand disposing summarily of

other

issues;

(d)deciding the order in which issues are to be reshlv

(e)encouraging the parties to make use of the Centtderilitating the use of the Centre;
(f) helping the parties to settle the whole or pathefcase;

(g)fixing timetables or otherwise controlling the pregs of the case;

(h) considering whether the likely benefits of takia particular step justify the cost of taking
it;

(i) dealing with as many aspects of the case a€thet can on the same occasion;

(j) dealing with the case without the parties negdo attend in person;

(k) making use of available technical means; and

(2]) giving directions to ensure that the hearinghef tase proceeds quickly and efficiently.
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Rule 333 - Review of case management orders

1. Case managemedecisions oorders made by the judge-rapporteur or the pregiditige
shall be

_reviewed by the panel, on a reasoapglcationApplicatiorby a party.

2. An applicationApplicatiorfor the review of a case management order shdddmed within
two weeks

of

_service of the order. The Application shall settbwt grounds for review and the evidence, if
any, in support of the grounds. The other partyl flgagiven an opportunity to be heard.

3. The party seeking a review shall pay the fee ferrttview of a case management order, in
accordance with Part 6. Rule 15.2 shall applyatis mutandis.
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| 4. The panel shall as soon as practicable decideghieationApplicatiorfor review and
make any
necessary revised case management order.

5. A decision of the panel on applicationApplicatiorfor review is a procedural decision for
the purposes
of Rule 220.2.

Rule 334 - Case management powers

Except where the Agreement, the Statute or thesesRii Procedure provide otherwise,
the judge-rapporteur, the presiding judge or theepemay

(a)extend or shorten the period for compliance with iaihe, practice direction or order;
(b)adjourn or bring forward the interim conferenceha oral hearing;

(c) communicate with the parties to instruct them alwaahes or requirements of the Court;
(d)direct a separate hearing of any issue;

(e)decide the order in which issues are to be decided;

(H exclude an issue from consideration;

(g)dismiss or decide on a claim after a decision preiminary issue makes a decision on
further issues irrelevant to the outcome of thecas

(h) dismiss a pleading summarily if it has no pextp of

succeeding, (i) consolidate any matter or issuerder them to be

heard together, (j) make any order pursuant toRLOS to 109.

Rule 335 - Varying or revoking orders

A power of the Court to make a case management ardieides a power to vary or revoke
such order.
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Rule 336 - Exercise of managing powers

The Court may exercise its case management powefrgeapplication by a party or of its own
motion, unless otherwise provided.

Rule 337 - Orders of the Court's own motion

Where the Court proposes to make an order of hrsraation, it may do so but only after
hearing the parties.

Rule 340 - Connection — Joinder

In the interests of the proper administration afige, a presiding judge-the-local-orregional
division-where-the-cases-arewhere a cgsemgling (after consultation with any other reldvan
presiding judge), the President of the Court oftHinstance whergrecases are in different
divisions or the President of the Court of Appebkvethecases are pending may, at any time,
after hearing the parties, order that two or mases shall, on account of the connection

between them, beired—The-cases-may-subsequently-be-disjoinediiegether
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CHAPTER 9 - RULES RELATING TO THE ORGANISATION OF T HE COURT

Rule 341 - Precedence

1. With the exception of the President of the Cour\ppeal and the President of the Court of
First Instance, the judges shall rank in precedeccerding to their seniority in office.

2. Where there is equal seniority in office, precedesitall be determined by age.
3. Retiring judges who are reappointed shall retagir former precedence.

4. Unless otherwise agreed by the panel the mostrsjeicige shall be the presiding
judge.

Rule 342 - Dates, times and place of the sitting$ the Court
I 4 ol » tinabd

1. The duration of judicial vacations shall be fixgdthe President of the Court of Appeal, on
a

proposal from the Presidium. The dates and timéseo$ittings of the Court shall be decided
by

the presiding judge of the local or regional diersin question.

2. The Court may choose to hold one or more partigitings in a place other than that
in
which it has its seat.

Relation with draft Satute: Article 17
Rule 343 - Order in which cases are to be dealt vt
1. The Court shall deal with the cases before it éndfder in which they become ready

for
hearing in accordance with Rule 104(h).

2. The presiding judge of a local or regional divisitre-President-of-the-Court-of First-tastance
_or the President of the Court of Appeal may

after hearing the parties (Rule 264):

(a) direct that a particular case be given priority #vat time limits provided for in these

Rules

be shortened;

(b) after-hearing-thepartiesdefer a case to be ddaliater, in particular with a view to
facilitating an amicable

settlement of the
_dispute-eitheron-hi
dealt

with-later

e-to be

[ CSTROP Article 47]
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_Rule 344 - Deliberations
1. The Court shall deliberate in closed session.

2. The presiding judge shall preside over the deltimmra. Only those judges who were present
at the oral hearing may take part in the deliberstion the decision.
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3. 3. The deliberation of the Court shall take placeasas possible after the closure of
the oral
_hearing.

Rule 345 - Composition of panels and assignment cdses

1. The presiding judge of each local or regionaisiton (being the judge in the division
appointed by the Presidium as the presiding juddleeodivision) shall allocate the legally
gualified judges assigned to his division to itegla for the duration of one year. He shall
previously consult all judges of the division. Tdication shall be subject to the approval of
the President of the Court &feFirst Instance.

2. The allocation shall be in conformity with ArticBeof the Agreement.

3. The cases pending in the division shall be assigmélae panels by the Registrar following
agase-distribution-scheme established by the presiddge of the division for the duration of
gglindar year, preferably distributing the casesingly to the date of receipt of the cases
taﬁe division. Paragraph 1, sentences 2 and 3 apjaly mutatis mutandis to the establishment
'?rfe case-distribution-scheme.

4. Each panel may delegate to one of more judgeseqgbdhnel

(@) the function of acting as a single judge or

(b) the function of acting for the panel in the proaeduof Part 1 Chapter 4 (Procedure for the
Determination of Damages and Compensation, inctuthe procedure for the laying open of
books) and Chapter 5 (Procedure for Cost Ordetgsd functions may be delegated to the
judge-rapporteur who has prepared the case fartdidearing.

5. The presiding judge of the division shall desigraajedge assigned to his division as a
standing judge for urgent cases. The assignmenty@éiynited to certain periods of time.

6. If all parties agree to having the case heard &ipgle judge, the presiding judge of the
panel
~ to which the case is allocated shall assign the taa legally qualified judge of the panel.

7. Paragraphs 1 to 6 shall apmhytatis mutandisto the central division. All references to the
presiding judge of the division shall, regarding tentral division, refer to the President of the
Court oftheFirst Instance.
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8. 8-Paragraphs 1 to 6 shall appiytatis mutandis to the Court of Appeal. All references tothe
presiding judge of the division shall, regarding @ourt of Appeal, refer to the President of-the
Court of Appeal.

Relation with draft Statute: Article 19

Rule 346 - Settling difficulties arising as to th@pplication of Article 57 of the Statute
1—— If ajudge of the Court aheFirst Instance, during his term of office, does mespect the
_obligations arising from his office, pursuant taigle 7(1) and (2) of the Statute, the President
_of the Court of theé=irstinstance, after hearing the judge, may formallwiiting put the judge

_on-
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notice of such failure. If the judge continues twotully respect the obligations of his office,

_the President of the Court of First Instance slzk the Presidium to decide on the
consequences

_of such failure.

2. Paragraph 1 shall apply to a judge of the Coluppeal. The President of the Court of
Appeal shall perform the functions attributed imggmaph 1 to the President of the Court of First
Instance.

3. If ajudge of the Court, after having ceased talluffice, does not behave with integrity and
discretion as regards the acceptance of appointneemitenefits, the President of the Court of

First Instance or the President of the Court of @gdpnay ask the Presidium to decide on the

consequences of such behaviour.

4. If a party objects to a judge taking part in prategs pursuant to Article7(4) of the Statute,
the presiding judge of the local or regional dietsto which the judge is allocated or, if the case
is pending before the central division, the Presidé the Court ofheFirst Instance shall, after
hearing the judge concerned, decide whether thectibn is admissible having regard to
Article 7(2) of the Statute.

5. If the objection is admissible, the presiding juddé¢he division or the President of the Court
of First Instance, as the case may be, shall théecase to the Presidium which shall hear the
judge concerned and shall decide whether the abfeshall stand or not.

6. Paragraphs 4 and 5 shall apply to a judge o€that of Appeal. The President of the Court
of Appeal shall perform the functions attributedhese Rules to the President of the Court of
First Instance.

Relation with draft Satute: Article 7
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CHAPTER 10 - DECISIONS AND ORDERS

_Rule 350 - Decisions

1. Any decision shall contain

(a)the statement that it is a decision of the Court,

(b)the date of its delivery,

(c) the names of the presiding judge, the judge-rappodnd other judges taking part in it,
(d)the names of the parties and of the parties' reptaves,

(e)an indication of the claim, order or remedy soughthe parties,

() a summary of the facts,

(g)the grounds for the decision,

2. The order of the Court consequential upon the aeti®ther than costs) including any order
giving immediate effect to an injunction, shalldggended to the decision. The Order shall
comply with Rule 351.

3. Any dissenting opinion shall be attached to ther€®decision.

4. The decision of the Court of First Instance shaifitain a summary of the requests and facts
submitted by the parties and a statement of the &aw arguments on which the Court bases its
decision.

5. BeeisionsAll decisionshall be recorded in the
register.

Relation with draft Satute: Article 35(4)

Rule 351 - Orders

1. Every order shall contain

(a) the statement that it is an order of the judge-oaepr, of the presiding judge, of a President
of the Court or of the Court,

(b) the date of its adoption,

(c) the names of any judge taking part in its adoption,

(d) the names of the parties and of the parties' reptatves,

(e) the operative part of the order.

2. Where, in accordance with these Rules Court grants leave to appanlordemust-be
reasoned; itthe ordshall

in addition contain:

(a) a statement of the forms of order sought by thagsr

(b) a summary of the facts,

(c) the grounds for the order.

-1383. All orders shall be recorded in the reqister
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Rule 352 - Binding effect subject to security

1. Decisions and orders may bebjectedsubjedbd the rendering of a securityhether by deposit
or bank

guarantee or otherwisby a party (or parties) to the other party (or ieajtfor legal costs and
other expenses and compensation for any damageadaoor likely to be incurred by the other
party (or parties) if the decisions and orderseaf®rced angubsequently revoked.

2. The Court may upon the application of a party r&des security by order.

Rule 353 - Rectification of decisionsnd orders

The Court may, by way of order, of its own motiaroa application by a party made within one
month of service of the decisiam orderto be rectified, after hearing the parties, reatirical
mistakes, errors in calculation and obvious slipge decisioror order

Rule 354 - Enforcement

1. Subject to Rule 118.9 and Rule 352 decisions addrsrof the Court shall be directly
enforceable from their date of delivery in each t€aeting Member State in accordance with the
enforcement procedures and conditions governetédiatv of the particular Contracting
Member State where enforcement takes place.

2. Decisions and orders of the Court shall be enfoic¢ldose non-Contracting Member States
which are Member States of Regulation (EU) No 12252 or the Lugano Convention in
accordance with the provisions of the said Regutabir Convention as the case may be.

3. Decisions and orders of the Court shall be enfonecektates which are not Contracting
Member States or member states of the Regulati@oovention referred to in paragraph 2 in
accordance with the law of that state.

4. Where an enforceable decision or order of the Gewstibsequently varied or revoked the
Court may order the party which has enforced swdistbn or order, upon the request of the
party against whom the decision or order has befaraed, to provide appropriate compensation
for any injury caused by the enforcement. Ril&ff125shall applymutatis mutandis.

5. The Court'gddecisions andrders may provide for periodic penalty paymentgapée to the
Court in the

_event that a party fails to comply with the terrhghe order or an earlier order. Fhe

value of

_such payments shall be set by the Court havingddagahe importance of the orderin
question.
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CHAPTER 11 - DECISION BY DEFAULT

Rule 355 - Decision by default (Court of First Insance)

1. If a party fails to take a step within the timeiliset according to these Rules or by the
Court,
the Court of First Instance may give decision bfadk.

2. A decision by default shall be enforceable. Ther€may, however,

(a) grant a stay of enforcement until it has giverdasision on any Application under Rule
356,

or

(b) make enforcement subject to the provision of sgguhis security shall be released if no
Application is made or if the Application fails.

Rule 356 - Application to set aside a decision byethult

1. A party against whom a decision by default has lgpeen may lodge an Application to set
aside that decision within one month of servicéhefdecision.

2. The *Application to set aside a decision by defatkll comply with the requirements of
Rule 24 or Rule 29 as the case may be togethertiatparty's explanation for the default. In
addition, it shall mention the date and numbehefdecision by default. The party shall pay a
fee

for the Application to set aside the decision bfadé [EUR***].

3. If the provisions of Rule 356.2 are met the Apgdlma shall be allowed and a note
of
allowance shall be included in any publicationhed tlecision by default.

Relation with draft Satute: Article 37
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Rule 357 - Decision by default (Court of Appeal)

1. Rules 355 and 356 shall apphytatis mutandis where a respondent on whom a Statement of
appeal and a Statement of the grounds of appealltean duly served fails to lodge a Statement
of response or where a party fails to file a Réplg Statement of Cross-Appeal or translations
ordered by the judge-rapporteur.

2. If the respondent fails to lodge a Statement gfoase and fails to lodge an Application to set
aside pursuant to Rule 356 the Court of Appeal sloalsider the merits of the appeal and if the
appeal is well-founded it shall give a reasonedsii@t.

3. For the avoidance of doubt the provisions of R@ES and 356 shall not apply where a party
fails to comply with the time limits set in Rule£2.
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CHAPTER 12 - ACTIONS BOUND TO FAIL OR MANIFESTLY INADMISSIBLE
_Rule 360 - No need to adjudicate
If the Court finds that an action has become dewbipgurpose and that there is no longer any

need to adjudicate on it, it may at any time,the application of a party of its own motion,
after giving the parties an opportunity to be hedispose of the action by way of order.

Rule 361 - Action manifestly bound to fail

Where it is clear that the Court has no jurisdittio take cognisance of an action or of certain of
the claims therein or where the action or defeacaiwhole or in part, manifestly inadmissible
or manifestly lacking any foundation in law, theu@®omay, after giving the parties an
opportunity to be heard give a decision by wayraieo.

Rule 362 -Orders-dismissing-manifesthy-inadmissible-claimsAbdute bar to proceeding with

an action

The Court may at any timen the application of a party of its own motion, after giving the
parties an opportunity to be heard, decide thaietarists an absolute bar to proceeding with an
action, for example because of the applicatiornefgdrincipleof res judicata. Fhe-Court-shall

give-its-decision-by-way-of a-reasonedjudgeniRuale 362.2 shall applyutatis mutandis.

-142Rule 363 - Orders dismissing manifestly inadmissibl claims

1 Orders under Rules 360, 361 and 362 shall be thkéine panel upon the recommendation of
the | udge-rapporteur.

2. Where the decision is taken by the Court of Finstdnce pursuant to Rules 360, 361 and 362
it is a final decision within the meaning of Rul2021 (a).
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CHAPTER 13 - SETTLEMENT

Rule 365 - Confirmation by the Court of a settlemen

1. Where the parties have concluded their case byoivagttlement, they shall inform the
judge-

rapporteur. The Court shall confirm the settlenmntiecision of the Court [Rule 1}Rand
the

decision may be enforced as a final decision ofxbert.

2. At the request of the parties the Court may ordat details of the settlement are
confidential.

The decision may be enforced as a final

2-3.  Subject to Rule 365.2 tldecision of the Court

3. Fhe-caseshall beremoevedfromentered dhe register.

4.4. The presiding judge shall give a decision as tésdosaccordance with the terms
of the
settlement or, failing that, at his discretion.

Relation with draft Agreement: Article 79
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_PART 6 - FEES AND LEGAL AID

_COURT FEES
_Rule 370 - Court fees

1. Court fees provided for in these Rules of Procedhedl be shall be paid to the Court. They
shall be levied in accordance with the provisiomstained in this Part.

2. The court fees to be paid to the Court shall belésvys:
(a) Fixed fees, in [EUR**]

{ay-FixedHeesHr{ELUR™]

Court of First Instance

Fee for an opt-out

Fee for withdrawal of an opt-out

Fee for infringement action:

Fee for counterclaim for revocation:

Fee for revocation action:

Fee for counterclaim for infringement:

Fee for declaration of non-infringement:

Fee for action against a decision of the Europedari Office:
Fee for application to review a case managemestrord

Fee for application to preserve evidence:

Fee for application for provisional measures:

Fee for application to determine damages:

Fee for application to determine compensation @nsto Rule 125:
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Fee for application of re-establishment of rights:
Fee for application to prolong the period for atpabive letter to be kept on the register:
Fee for application to set aside decision by dé&faul

Court of Appeal

Fee for appeal against final decision:
Fee for appeal against interlocutory
order:

Fee for lodging a protective
letter: Fee for rehearing:

(b}——_Value-based fees in [EUR***]

Value in dispute in EUR Fees
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Rule 371 - Time periods for paying court fees

1. The fixed fees [(Rules 15.1, 26, 47, 53, 68, 132.3, 206.4, 207.3, 228)] shall be paid at the
time of lodging the relevant pleading. The paynsdll be made to one of the bank accounts
indicated by the Court and it shall indicate thgipg party or its representative together with the
number of the patent (or patents) involved.

2. Proof of payment shall be provided together with itlevant pleading.

3. In cases of urgency, where a payment in advanoet isossible, the representative of the
party in question shall pay the fixed fee withie theriod set by the Couend the Court may

order that the relevant pleading shall be deemégldd and effective when received by the
Reaqistry if payment of the fixed fee is made witburch period..

4. The value-based fee shall be paid within 10 workiags of service of the order determining
the value of the dispute in accordance with theeR@R, 31, 57, 58, 69, 104(i) and 133.

5. Where an Application for legal aid has been lodigeakccordance with Rule 377, the rules on
the obligationas to the time wheto pay the fixed fees under Rule 371.1 shall nptyap

Relation with draft Agreement: Article 70

Rule 372 - Reimbursement-of court fees
[To-be developed}

LEGAL AID

Rule 375 - Aim and scope

1. In order to ensure effective access to justiceCibiert may grant legal aid to a party who is a
natural person (the applicant).

2. Legal aid may be granted in respect of any proogsdoefore the Court.

Rule 376 - Costs eligible for legal aid
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1. Subject to Article 71(3) of the Agreement, leg@ may cover, in whole or in part, the

following costs:

(a) court fees;

(b) costs of legal assistance and representation riegard

(1) pre-litigation advice with a view to reachingattlement prior to commencing legal
proceedings;

(i) commencing and maintaining proceedings betbheeCourt,

(iii) all costs relating to proceedings includingetapplication for legal aid.

(c) other necessary costs related to the procegtinge borne by a party, including costs of
witnesses, experts, interpreters and translatatsaocessary travel, accommodation and
subsistence costs of the applicant and his repissen

2. Subject to Article 71(3) of the Agreement, legial may also cover the costs awarded to the
successful party, in the event that the applicasgs the case.

Rule 377 - Conditions for granting legal aid

1. Any natural person shall be entitlecafmoly forlegal aid where:

(@) due to his or her economic situation, he or shehislly or partly unable to meet the costs
referred to in Rule 376; and

(b) the case in respect of which the application fgalaid is made has a reasonable prospect of
success.

2. The Administrative Committee shall define thresksabove which legal aid applicants are
deemed wholly or partly able to bear the costsro€@edings set out in Rule 376. These
thresholds may not prevent applicants whose ecansituiation is above the thresholds from
being granted legal aid if they prove that theyiariact unable to pay the costs of the
proceedings referred to in Rule 376 as a resutiehigh level of the cost of living in the
Contracting Member State of domicile or habituaidence.

3. When deciding on the grant of legal aid the Cohallswithout prejudice to paragraph(a),
considerall relevant circumstances includitite importance of the case to the applidarit
mayandalsotake-into-account

the nature of

_the case when the application concerns a clainmgrairectly out of the applicant's

trade or self-

employed profession.
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Rule 378 - Application for legal aid

1. An application for legal aid may be lodged befarafter proceedings have been started
before
the Court.

2. The *Application for legal aid shall contain in a langezof a Contracting Member State:
(a)the name of the applicant;

(b) postal and electronic addresses for service oappkcant and the names of the

persons

authorised to accept service;

(c)the name of the other party as well as postal &wdrenic addresses for service on the other
party where available and the names of the peraoth®rised to accept service, if known;
(d)the case number of the action in respect of whiehapplication is made or, where the
application is lodged before the action has beendit, a brief description of the action;

(e)an indication of the value of the case and thescimsbe covered by legal aid;

() where legal aid is requested for costs of legatts®e and representation, the name of the
proposed representative;

(g)an indication of the applicant's financial resogr@ich as income, assets and capital, and of
the applicant's family situation including an assesnt of the resources of persons who are
financially dependent on the applicant;

(h) where appropriate, a reasoned request for sagpe of a time limit which would
otherwise need to be observed until the date dficettion of the order deciding on legal
aid.

3. The application for legal aid must be suppohgd

(a) evidence of the applicant's need for assistanch, asi certificates attesting his income,
assets

and capital and family situation; and

(b) where the application is lodged before the actas lbeen brought, an indication of the
evidence in support of the case.

4. In the event of an appeal, a new application stealbdged.

5. Rule 8 shall not apply.
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Rule 379 - Examination and decision
1. The Registry shall examine the formal admissibiityhe application for legal aid.

2. If the requirements referred to in Rule 378 haviebe®n met, the applicant shall, as soon as
practicable, be invited to correct the deficiencighin 14 days.

3. If the requirements referred to in Rule 378 havenbmet, the decision on such application
shall be taken, by way of order, by the judge-rafguw or, where the application is lodged
before the action has been brought, by the standage.
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4. Before making a decision on an application for legd, the Court shall invite the other
party

to submit written observations unless it is alreaggarent from the information submitted that
the conditions referred to in Rule 377 are not met.

5. An order refusing legal aid shall state the reasonwhich it is based.

6. An order granting legal aid may provide for:

(@) an exemption, wholly or partly, from Court fees

(b) an interim amount to be paid to enable theie@pt and/or the representative of the
applicant

to meet any request of the judge-rapporteur ofeijugige prior to making a final order
(c) an amount to be paid to the representative ofppécant or a limit which the
representative's disbursements and fees may neeéxc

(d) a contribution to be made by the applicant to ttetreferred to in Rule 376,c).

7. Where the legal aid covers, in whole or in pa®, ¢bsts of legal assistance and
representation
the order granting legal aid shall designate tpeasentative of the applicant

8. On a request by the designated representativ€dbg may order that an amount shall
be
paid by way of advance

9. Where requested by the applicant in accordanceRuite 378.2(g), the Court shall decide
on
the suspension of any time limit.
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Rule 380 - Withdrawal of legal aid
1. If the economic situation of the applicant whicls ed to the grant of legal aid according to
Rule 377.1-(a) alters during the proceedings, the Court mangttime, of his own motion or on a

reasoned request of the other party, withdraw whallpartly legal aid but only after having
heard the applicant.

2. An order withdrawing legal aid shall state the ogsson which it is based.

Rule 381 - Appeal

e

An order wholly or partly refusing or withdrawingdallaidaid may be appealed to the Court of

Appeal if the Court of First Instance grants letwvappeatforleave-isrefused;-with-the-leave of
the-Ceurtof- Appeal{Rule 221]If such leave is granted the Court may grant legafor the

conduct of the appeal.
Rule 382 - Recovery

1 1. Where the Court has ordered another party to pagaits of the applicant for legal

aid, that

_other party shall be required to refund to the €any sums advanced by way of legal aid. In
_the event of a shortfall between the costs so eddand the sums advanced by way of legal aid
_the applicant may be required to meet such shbiitfeh any damages or compensation awarded
_by the Court or from any sum received by way ofisetent.
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2 2.In the event of withdrawal of legal aid under R889, the applicant may be required to
refund
_to the Court any sums advanced by way of legal aid.
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